OFFICE OF THE UNDER SECRETARY OF DEFENSE 
WASHINGTON. DC 20301-3000 


March 3, 1993 


DP (DAR) 

MEMORANDUM , FOR SHIRLEY CURRY, OASD (PA) (DFOI & SR) 
SUBJECT: DAR Case 91-054, Joint Ventures 


Public comments received on the subject proposed rule 
are attached for the public's review or request for copies. 
The rule involves revisions to DFARS Parts 219 and 252.219, 
and was published in the Federal Register on December 1, 1992 
(57 FR 56895) . 

Our case manager is Mrs. Alyce Sullivan, (703) 697-7266. 


Deputy Director, 
Defense Acquisition 
Regulations Council 

Attachments 




ACQUISITION 
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91-054, Joint Ventures, Public Comment 
Letters 

Received in response to December 1, 1992 proposed rule (57 FR 56895) 
Comment period was extended to January 31, 1993 (57 FR 60503) 


1. DoDIG 

2. AGE marketing Co. 

3 . Boise Cascade 

4. Haas & Najarian 

5. Phoenix Petrpleiam Co. 

6,. Howell Petrolexom Products Inc. 

7 . Alexander-Alien, Inc 

8. Allied Petro Inc. 

9. Doyle & Bachman 

10. Steptoe & Johnson 

11. Las Energy Corporation (January 29, 1993) 

12. Las Energy Corporation (December 29, 1992) 

13. Reid & Priest 

14. Congress of the United States 

15. The Navajo Nation 

16. Defense Logistics Agency, Defense Fuel Supply Center 

17. Aerospace Industries Association 


1 


f /- S¥ -/ 



Audit Policy 
and Oversight 


INSPECTOR GENERAL 

DEPARTMENT OF DEFENSE 
400 ARMY NAVY DRIVE 
ARLINGTON, VIRGINIA 22202-2884 


DEC 171992 


MEMORANDUM FOR DIRECTOR, DEFENSE ACQUISITION REGULATIONS COUNCIL 
SUBJECT: Defense Acquisition Regulation Case 91-54 



The Office of the Inspector General, Department of 
Defense, does not wish to comment on Defense Acquisition 
Regulatory Case 91-54, Joint Ventures. We appreciate the 
opportunity to review the case. 



Donald E. Davis 

Deputy Assistant Inspector General 
for Audit Policy and Oversight 
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AGE MARKETE^G CO. 


5440 HARVEST HILL, #250 
DALLAS, TEXAS 75230 
ai4) 45S-7333 
FAX; 014) 450-7222 

December 17, 1992 


The Defense Acquisition Regulations Council 

ATTN: IMD 3D139 

OUSD(A) 

3062 Defense Pentagon 
Washington, D. C. 20301-3062 

RE: DAR Case 91-54 

Gentlemen: 

We have a recently published issue of the Federa l. Regist^ , ^ 
Vol . 57, No. 231, dated Tuesday, December 1, 1992. In this 
issue under "Proposed Rules" we see that the Department of 
Defense, Defense Acquisition Regulations Council, is pro- 
posing changes to the Defense PAR Supplement 48 CTR, to amend 
Parts 219 and 252 to incorporate DoD policy on eligibility of 
joint ventures including small disadvantaged businesses for 
small disadvantaged business evaluation and award prefer- 
ences. 

As a small disadvantaged business owner, we oppo^ this 
proposed amendment/ change . 

Historically there are enough lawsuits to reference to prove 
that this proposed change has already been tried by various 
other governmental agencies both on the national and local 
level and it simply opens the bidding and awarding process 
up to fraudulent representations. The end result is more 
harm than good to minority small disadvantaged firms who are 
trying to work within the guidelines of the system that are 
already in place. 

By allowing a joint venture between a "small" business and a 
small disadvantaged business £ou &£e dilufi . R fl t|ie e^npowerment 
of the very businesses %hs. regulations Jiere originally 
established tfi assist, j.e,^ Ihe ppall d^spdvant^ fl ed 
business. The proposed change would cren.te another catego _ a r^ 
and even more co mpetition for the average small disadvantaged 
business. The majority of small disadvantaged businesses 
will not be able to find a legitmate joint venture partner 
and finally the competition becomes so overwhelming and 
cumbersome that the "small disadvantaged business is 
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The Defense Acquisition Requlations Council 
December 17 , 1992 
Page Two 


literally "squeeied out”. If this proposed change is allowed 
to happen what we wind up with is small businesses 
as "small disadvantaged” businesses. Historically this 
already happened and the instances have been ®*Pos«d m local 
newspapers and on national TV by §0 Hinutes.. Additionally, I 
am sure there are many legal cases still pending investiga- 
tion. 

Again we oppose this change as it allows more^fraud and 
little assistance to the small disadvantaged business in 
America . 



cc: The Director 

Office Secretary of Defense 
Small & Small Disadvantaged 
Business Utilization Office 
Pentagon - Room 2A340 
Washington D.C. 20301-3061 


The Director 

Small Business Administration 
Dir. of Program Certification & 
Eligibility 

409 - Third Street S. W., 8th Floor 
Washington D.C. 20416 


The Honorable Dick Chaney 
Secretary of Defense 
1000 Defense Pentagon 
Washington, D. C. 20301-1000 


National Hispanic Chamber of Commerce 
2000 ”M" Street, N. W., Suite #860 
Washington, D.C. 20036 


V- 
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The Defense Acquisition Regulations Council 
December 17, 1992 
Page Three 


President-Elect Bill Clinton 
The White House 
Washington, D.C. 
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P«der*t ConmuatettioB* f-"****-*?* 
Mick»*l C l8|«r. 

cut/. AUoceti^ni Bntieh, Mie^ontf Jhifef 
Dimion, MutUtdio 0iuwu. 
tnt Ok ta>2l»»S flted %.U ml 

•tOMO eoN riMMI 

0IPAR7MIf/r OP DKFINil 


«HMn tte mantat «f lb» ftafulMnr 
TMUlity Aet.fus.c.'tn orMf. 

MiUtb tiif odtitat 8^ 
KdalaMnitifle pNiqr « Mat 


^tui«.Tbtlapa0l8BV^«BtMM 
a a TMtth Bf (Ni would bi baoiftdaL 


W0B8»«aa. 

AttdoOiethifpravteloo— 

W— <fWwi»wBf.yifOiiriiMriiMwni. 
■Ma • wul] bttf iMn oonoam, owad ad 
oaotolM hr lodivldult who kak 


I kjrtki SOmU liMiBM 


tel^Nfulotontad^ai^^ AdBlBtaitiM«u9RpMit4, 
■fca.lbadw^aakaopafc m o d . ■arfWj aowaoaiawkBdiiwi 


4IOFR Parti 213 Md 212 

Otforwo Podorat Aoqwlaitlon 
. Rogulition SupplatTant: Joint 
VOntUTM 

ACkNCY: Doptrtsttt of Delna (DoD). 
ACTION: Propotod ruU aritb taquat for 
public mmmoBU. 

OMAUinrrTbabafiaiiAequiiidon . 
Jtopulotionc Coundt ii pnooiiag 
mfigos to tb* DefeoM PAX Supplwaoat 
te otjxnd ptrtt 219 ad 262 to 
Incorportt* DeD policy oo oligibiUty of 
|olot vatuTN laciudl^ mtll 
diMdvattgod buibMWi for mall 
diMdvaUftd buiisaw ovaluatiw ad 
•ward profaruicM. 

OATii: CtwaamoU oa Uw ftopottd “ 
tfAXS rult abould bo luomtood la 
Wltiai to tbo iddrMi ibowB bolow a 
m bofaro Docombar 31, 1P92 to bo 
aorldoTod In tbo fomulatia ofi Aaal 
nila. 

’ aoNOMo: Intorootod partiw abeuU . 
abmlt wrIttOB majooata toTbo 
'■dka^Bw Aequialtin Itogulatiou 
d3»UBdl, ATTN; IMD IDtll, OUSIXA), 
J062 OofooM Patofoa, WahimtoD, PC 
20301-3062. TAX (70S) 6l7waMS. 
692 mm eltf OAK Com 11-54 la all 
wnapadona rolaiod to tbli iuut, 

PM fURTma MPOaUTION PONT A6T: 

Mrt Alyoo SuUiva, (70S) 697-7266. 
•umxMCKTar MoomuTiON: 


GenaMoti an iaofiod ftuB aaU 
biurtsilSM 


kkkdimoU 

tMttlAcb 


coocamifii (ha afhcNd OPAKS ncdOM 
-^olU olabo arnddaod b onowdiaa 
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'xomaoati arad bo mbalttod oopaioiriy 
ad dti DPAX8 Oat fMte la 
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9 CPXport 


C. Pipanoofk Kodaotla Aeb 
no propoood rail dooo DOC apoM 
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approval of 0MB uador M.UA.C. 3M1. 
•tooq. 
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tai 
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faeart»'*t id/tor. Dr/knm AogBaMon . 
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KART t16-BHALL BtIBINm AND 
•MAU DISADVANTAOeD BU8INBM 
OONCBINB 


A. Back|T«UBd 

Soetiu 1207 of Public Law p»-66l . a 
wmadod. aoti a goal for tha Dopanmat 
of DofauM to award flva poioat of 
antraei ad aubcentraet dollan to 
mall diMdvatagod bualnooi (SOB) 
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Ibllowt: 
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Tbo diBolttoa if nasiO 
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~TTP‘*T*r SPB totot mtuio 
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TSib 


TbaPlioeier. Oflioa Boctotor yo l^ 
vAofonaa, Small ad Small 
Diaadvatuod BuaiBeu Utiliatiu,'%l 
^tomtinod ai a Dattar ofali^ tbit 
Mist vaturn incIudtM SDBa md 
^aadlaadvatifod omaU buaiaoaaoa 
May, oubloct to oortaio •iifibUMy 
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wtaMOaMt^o S06 
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Tillln***"* fawuci to 

*ko Mmlihod by oteb MitidMBt to tbo SOB 
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mtm, |k «« ,11 iiiw 


B. Rofulatory Flexibility Act 
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(lil) Thi fn*TMi|em«nt $nd tftIHr builAOM 
optntioni vt eontrolUd bjr th* SDB 
eoArcmi in Ui* vanluit- 
(iv) A tifAttf t|iMrm*5t li t«*cu(*d by 
cli||ib}i Cdoeemt, for lb* purpoM of 
perfominf • ipociftc cootnct, prior lu tba 
oubiAiiiloR of offm. SDB foini vntun 
Opraamanii mufi canttio provitiooi which: 

(A) DMifMtt Ihr potloi fo th« fofol 
voBturt u co*aiao|on; 

(B) Dovly MUbllib thol lh« mafority of tho 
SDB folni voBtuM Mnlapi will oecruo to tb« 
aocitllv tzd ocoBaBieolly diaadviAfoMd 
iadivlduaU fo tb« SDB eoBeKn($] fo tho fofot 

. (Q Sptcif)' thi fHpofiiSl WlKItf of tht 
ptriiei with ngtrd to PMitnct perfonaanot, 
oouTca of Ubor. and Mgotiotioo of tho 
eoAtrtci tod toy lubcontncti fo cht SDB 
)oint vtsturo; ' 

(D) Jtemlu and dticrlba all M|or 
OQuipmant. fhcllitiai. and other raeouroof to . 
be fumiibed by each partiriptal to the SDB 
)oiaf vtofure. with • aeuilao echadule of the 
eoet or ealuf of each: end 

(C) State that al/ accouACio| and ether 
idminiitrative reoordi relatlni to the ^ist 

• ver.nire ibiK be maiotatned hyan SDB 
CDooere in the )oifit venture. 

t • t t • 

(d)Xjree^enti. ♦ • • 

• (4) Upon requeet. a emali diaadviataied 
buiioeit joint vesture cffiror agrNi to 
eubnit a ii|sed SDB joist teofun afreeioasl 
If deechbed is partfnpb (aX4) of thie 
dauee. < 

(End of clauea) 

• • • • ' • . 

{fit Dec. t2-2»0iS filed 11-10-42. t:48 am] 
OUMO eOM arMl4l 

DEfAffTMENTOFCOMyERCI i 


Matlortd) Oooanlc Bnd Atmoipharlc 
AdmlnfotrtUon 

SOCFRFifteSS 
(Doebot No. BttlBO-dMO] 

fddiffo e«dat Or»ur>dfla^ n«hory 

AOCNOY: National Marina ffohcriat 
Sarvica (NMFSl. NOAA. Commarea. 
ACTION: Propoa^ mla. 

•MiiuiiY! NOAA itiuaa tKU prepoaod 
nila to doaignata ai "routloa*' tha aottlng' 
of trip landing and froquancy limlta for 
PoeiSe whiting Iha trip landing and • 
froquancy limTu wouldba uaod prior to 
tha rogular aaason oponlng data and 
When tha larga-aeala whiUJig filbory 
mchaa or ia projactad to roach tha 
dnnotl whJtiog barvaat guidalina. TUa 
•etien ia authoritad unaar Aaradmant 
4 te tha Pacific Ceart Croundfiah ‘ 

Fithary Managannant Plan tfMfl and ta 
tmandod te allow Bmtll quantltiaa of 
whiting to ho retained and landed 
during parioda whan the flabary would 
otbaiwlaa ha eloaod. 


PATBl: Oominanu on Aa prppoaod rula 
nuat ba racolaod on or bafora Docomher 
10. 1BB2. 

SOOftf BBlf ; Commaiitf on tha pronoaad 
fula ahould ba aant lb Mr. RoUaeo A. 
Schmittan. Diroctor, Nortfawoat Ragioo. 
National Marina Flihiriaa Soiviot. fSOO 
Sand Point Way PC. KN ClSfOO. 
SoatUa. WA SBUfr-OOfO; nrOr. Canr 

* Matlock, Acting Ofoadar.Southwaat 

* ltaglon.Natiiiaal Marina PlabarfM 
. Sarvioa. 80t W. Ocmb BM, Saha 

4200. Lofri Beach. IOMX-1213. 

Coplaa of aalovant lopoata and 
Inibnnatlon, AmeadBaol 4 to tha FMP« 
and Iba aotrironmoiital a i a a tam ant/ 
Nfulaioiy impact rotrlow far (hla aetieo 
nra tvailabla from hir. Bellaad A. 
Scbmitton. Dfroctor, Northwaat Bagton,' 

: National Marina Ftihariaa Sanrioa. at 
tha addrota above. 

fORfUfmoitMfomuTiONMNrAeT: . 

William L Bobinaoe at B O B 126 ^ 140, 
Rodney R. Mclnnla at SlO-BBD-4090, or 
Ibo Pa^c Fishory Maaagomaat Council 
at 80»-S2fr-BS52. 

BUmXMeNTAItT ittCMiailQN: 

Backgrrand 

Aaandinent4 totbaFMPnaaa ■ 
approvod on Novamhor IS. IBM, and 
tba implaaonting ragulationa hocama 
•ffoctiva es January 1, IBBl. Tbli action 
la batng propoaod aceordfai to tho 
proooduno under Amaodm a nt 4 to tba 
FMP that autborita tba daalpyi^ ^ 
eortalfi Banagomtot maaauna aa 
"rDutina.** That doaignation Bsana that 
far tba spadflc apociaa, gaar fypaa. and 
Banagamtnt maaauioa. laplmaotation 
and furtbar adjuataani of tboaa 
Banacaisaot matauiM Bay occur altar 
eenaldaratlon at a aingle Bootini of tha 
Pacific Ffohary Manapmant Cbnndl 
(OouDcIIl and altar {Plication of a 
Botiea in tha Fodartl RMiaiar. Ooly 
Banagemaat aewum that are far tha 
aamepuipoaa, and that art wtthin tha i 

aoopa of mi analyaif eenduelod whan I 
tha action wu doaignatod reuUtia. say * 
bo impltmentod in thla mannor. 1 

Doterlptiena of man^awnt Boaauroi 1 

being aoaipatod aa "reutiaa*' aio i 

publiabod ia tba Fodaral iBglatar and | 


dtla doaignation aro te Movida the 
•dffliaiatrativo Bochaniaa to end tba 
Bigaaeala whiting fithary ivhon tba 
■neat! barvaat luioolina ia loachod, to 
allow the aBtUfiaharioa that catch 
whiting far Bio froth Bah Barkota and 
far bait to coBtinua at tiaoi of tba year 
whm tto loriMcala wfaitint fiaharioi 
•f praUbitod, ad to albwlandlnn 
tfw amaO ouatitiat of wbltiiw takan 
whfla Bdt^ far oibor grounoilth 
BpodoB. Tboaa puipooM aio exactly tba 
^ of Mipoaaa faat areuld Juatify 
ImpoalDa of leotiM mtnaitinat 
mauurai tindar 80 CPR 66S.23{cKl)Qih 
To kap taadfogi deaa te Iba apaciftod 
harvttt livtlti to Bdand tba aaaaa: to 
BlniBia dianiptiro of tmditional 
iahlng ad maruting pattami; to . 
foduoa dlacvdt: te dfocoutm targat 
Btbing wbila altowing tBalllncidiuital 
atebai to ba landw; and to allow aaaJl 
Blbariaa to eporate eutaida tba nonnal 


Tbaaa amal! vrhltlng fishtriaa are 
diatribotad along tba Padflc coaat of . 
Waahin|ion, Qimob, ad Catifomia, 
adbavovoiyllttJa iapact a tba total 
fasdii^ of iwting. Tba whiting ftoB 
(haa* ubtolaa tbit ator tha fraan ftdi ^ 
aarkotahavtabighunitvalua. ad tba 
inooma from whiting la Importat to • - 
tboaa oparationa. Bor croundfiah 
Blbariaa diractad at euar groundfiab 
tpfdm that unavoidably taka amall ' 
amounti of wdiitlng. faia prbpeaed riila ^ 
IfadeptadvUlpiwatinawaataand 
•xba aattoBiavaaw} operator auaad ' 
by requiring tba aoiting of tba atcb * 
onboard tba vaaaal ana tba diaeard of all 
whitiog takas before and after tba main 
whitutf Siiioii* 

• PkutSannwo. no atiaightiMward 
adminiatmtiva mocbanim eurrahUy 
todfti in tha ragulationa that iBpltaont 
the Pacific Groundfiab FMP that would 
■Dow NhffS te end tha laiga-aeala 
whltittt aoaaon whan tba birvoat 
gutd^a it raachod. Durfaf 1992. 

NMPS bad to utliina tba more eemplax 
*nelnta of floncm’* macbaaitm In tha 
fidP to doaa tha la i oa t e al a flahaty (S7 


eodifiod In tba Impfamantlag 
logulatiena at BO CPR B4t.tS, thus 
lofonolngtha public nfUMapodta and 
gaar types Ibal are likely to have a 
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Office Products 

800 West Bryn Mawr Avenue 
Itasca, Illinois 60143 
708/773-5000 


December 23, 1992 



Boise Cascade 


Defense Acquisitions Regulations Council 

Attn: IMD-3D139 

OUSD(A) 

3062 Defense Pentagon 
Washington, DC 20301-3062 


Subject: D.O.D. Regulatory Amendment-Joint Ventures of Small Business 

Enterprises with M.B.E.S - DAR Case 91-54 


Dear Sirs: 

We have reviewed DAR Case 91-54 from the December 1, 1992 Federal Register. 
We appreciate the opportunity to give feedback to the D.O.D. about the 
administration of M.B.E credits. 

Boise Cascade wholeheartedly supports minority business, both in spirit and in 
practice. Enclosed you’ll find the "Opportunity" catalog, our program to foster the 
economic growth of minorities. Of particular interest are the mission statement and 
the supplier biographies. As a distributor of office products, Boise Cascade is fully 
committed to fostering the highest possible attainment of economic growth for 
minorities. Consequently, we are deeply concerned about the inadvertent 
encumbrance to growth created by administrative regulations at both the D.O.D. and 
other government agencies. 

The issue limiting growth of M.B.E.S is the regulation which only allows end-users to 
claim credit for goods bought directly from M.B.E. manufacturers or distributors. 
This regulation effectively leaves large national distributors out of the procurement 
process, which causes an unfair inefficiency of scale for the M.B.E. The M.B.E. 
manufacturer is forced to either sell his goods direct to end user corporations, 
thereby incurring very high individual transaction costs, or to sell through M.B.E. 
dealer/distributors, who are normally very small, under-capitalized, local in scope 
and lacking in scale. In either case, the M.B.E. never gets a chance to get to 
economies of scale, therefore a cycle is perpetuated that brings him less profits and 
less ability to grow and be competitive ffian his non-minority competitors. 
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Most major corporations today would never have gotten to their current size and 
profit structure without the ability to go through efficient distributors (i.e.. Xerox, 
Polaroid, Georgia Pacific, 3M, etc.) and therefore gain in economies of scale. In 
fact, most corporate giants, including the above companies, continue to use 
distribution on an ongoing basis even after achieving economies of scale. 

The benefits of g aining scale by dealing through distributors are as follows: 

• Larger production runs. 

• Steadier more forecastable business with less fluctuations. 

• Less accounts to carry and faster cash flow. 

• The distributor carries "on the shelf inventory which allows the manufacturer to 
"make to order" e limin ating inventory carrying costs. 

• Lower packaging and distribution costs result from selling in larger lots. 

• Sales and marketing activities are provided for the manufacturers by the 
distributor. 

• The distributor already knows how to navigate through the infrastructures of 
corporate America. 

• Procurement costs for end users go down by buying from a full line distributor 
due to amalgamation of lines. 

• The computer systems and delivery systems needed for corporate America’s 
demanded services gets spread over a huge number of customers when provided 
by the distributor. The manufacturer cannot afford to individually tailor their 
systems and services to end users. 

• It allows the M.B.E. to focus on his core business, not being burdened with 
additional distribution concerns. 

• Economic growth equals more jobs for minorities; growth requires scale; there is 
no scale without the ability to reach broad markets geographically. 
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The slow economy of the *90s necessitates that corporate America take dramatic 
cost-saving steps to survive. One such step is to downsize their supplier base, to 
both cut procurement costs and increase negotiating power throu^ volume. 

M.B.E.S are the unfortunate casualty in this downsizing mode. The M.B.E. is 
Qrpically small, relatively narrow in product mix, and often not as competitive as 
larger companies. Corporate America is struggling with doing business with 
minorities just because it’s "the right thing to do." To survive, minority business must 
make long term economic sense. That’s where Boise Cascade’s program provides 
the critical link between the end user’s needs and e;q>ectations and the minority 
supplier’s needs and abilities in a relationship that makes economic, sense for all 
members of the distribution chain. The N.M.S.D.C., as well as other noteworthy 
advocates for Minority Business development, have acknowledged both the need for 
M.B.E.’s to gain scale and to be able to compete in an age of supplier base 
downsizing; they have, therefore, changed their position from disallowing second-tier 
purchases to wholeheartedly endorsing and promoting it. 

The key elements of Boise Cascade’s M.B.E. program are: 

• We bring together the products of many historically disadvantaged suppliers to 
provide "one stop shopping" for the end user, as he places one purchase order for 
all of his office product needs. 

• We developed a computerized tracking system to report to the end user his 
M.B.E. purchases separate from other purchases for reporting M.B.E. credits. 

• Boise Cascade does nol claim M.B.E. credits for any products purchased for 
resale and can substantiate that there is no "double dipping." 

• We provide next day delivery throughout the U.S. on M.B.E. goods (we hold the 
inventories: no wait for the customer; no inventory for the supplier). 

• All M.B.E. suppliers are certified with the N.M.S.D.C as well as with many other 
credible certi^g agencies. 

• We provide special 10-day payment terms to M.B.E.S. 

• We mentor the M.B.E. supplier in all aspects of his business. 

Further advantages of utilizing our second tier purchase program are detailed on the 
enclosed presentation entitled "The Critical Link." You’ll notice that the economic 
advantages are realized by all three parties in this chain. While we’re very willing to 
waive any M.B.E. credit claims for M.B.E. purchases and act strictly as the middle 
man, we feel the end user should be allowed to count these credits toward their 
fulfillment of M.B.E. credit goals. 


ii 
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We appreciate your consideration in amending D.OJ3. regulations to allow credits 
earned through second tier distribution to count for MB>E. credit fulfillm ent. 

Sincerely, 

a- 

Minority Supplier Coordinator 
Enclosure 

cc: Horace J. Qouch, Director 

Harriet Michel - &ecutive Director of N.M.S.D.C. 

Maye Foster-Thompson - Executive Director of C.R.P.C. 




THE CRITICAL LINK 






o 0) 

15 S> 

QC CO 

£ C 
3 O 
JC 

(0 > 

u. ^ 

£ "O 

. 5 > 8 

5 s 

< 'C 

c o 

<D & 

O X 

£D UJ 
(0 o 

^ ■■5 
0) S 

O <A 
£ 3 

•“ U. 

ws 

= o 

gl 

.2 o 

S c 

H < 


0) 

o 

3 - 

•3 

O 

a 

o 

o 

9mm 

9 = 

o 

>> (0 

ffi £ 

O Q. 
I- Q. 

$ o 
ra .E 

X s 
c E 

o 9 

II 

o .h 

o o 



To Match The Needs And Abilities Of Both Your 
Company And Minority Suppliers. 
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Minority Made/Distributed Products Yes Yes 

Quality Products At Competitive Prices Yes Yes 
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Business Development Coaching Maybe Yes 

Easy Navigation Through Customer Infrastructure No Yes 

Product Usage Forecasting Maybe Yes 


MINORITY SUPPLIERS 
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MBE/WBE/Physically Challenged Purchases. 
9. Help Qualified Suppliers Get Certified. 

10. Utilize MBE Suppliers For Internal Services. 
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LOUIS N. HAAS* 

MELVIN K. NAjARtAN* 
DAVID E. BUNIM* 

ROBERT C. NICHOLAS* 
AARON S. MilBERG 
LAWRENCE P. BECK 
CHRISTOPHER B. INGRAM 
STEPHEN D. riNESTONE 
ANDREW R. WIENER 
DANIEL B. HOYE 
MICHAEL J. LEDERMAN 
DEAN H. KAYES 
LINA M. ALTA 

*A PROrCSSlONAL CORPORATION 


HAAS & NAtTARIAN 

A RARTNtRSHIP INCUOING PROfCSSlONAL CORPORATIONS 

ATTORNEYS AT LAW 
SIXTEENTH floor 
A56 MONTGOMERY STREET 

SAN FRANCISCO. CALIFORNIA 94104 
TELEPHONE: (AIB) 766-9330 
FAX NO: (AtS) 39I-OS55 


OF COUNSEL 

timothy h. power 

NANCY HO 


OUR REFERENCE 
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VIA FAX (Original follows by mail) 

The Defense Acquisition Regulations Council 
ATTN: IMD 3D139, OUSD(A) 

3062 Defense Pentagon 
Washington, DC 20301-3062 

Re: Comment to Proposed Change to DFAR, Parts 219 and 252, 

PAR Case 91-54 


Gentlemen: 

Please consider the following comments to the proposed rule amending 48 CFR 
parts 219 and 252 (DAR Case 91-54) 

Based upon our experience representing minority businesses, two of the 
proposed changes require either deletion or clarification. The proposed changes are 
contained in part 252, sections 252.219-7000(a)(2)(iii) and (iv)(E), sections 252.219- 
7001(a)(6)(iii) and (iv)(E), sections 252.219-7002(a)(2)(iii) and (iv)(E), and sections 
252.2 19-7006(a)(4)(iii) and (iv)(E), which read as follows: 

■ "The management and daily business operations are controlled by the 
SDB concerns in the venture." 

■ "State that all accounting and other administrative records relating to the 
joint venture shall be maintained by an SDB concern in the joint 
venture. " 

Most of the small disadvantaged businesses we represent are in the construction 
industry and are owned by individuals with particular trade-related skills and job-site- 
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related managerial and supervisorial skills. Typically these businesses do not have the 
managerial, a dminis trative and accounting facilities required to perform federal 
government contracts, which are "paperwork intensive" from an administrative and 
accounting standpoint. Moreover, these businesses typically have neither adequate 
financial track records nor sufficient net worth to support the surety relationships 
necessary to bid and perform federal government contracts (this is especially true in 
light of me recent regulatory changes restricting the individual surety program). In 
order to perform federal government contracts, these small businesses form joint 
ventures with other small businesses which have existing surety relationships (or the 
financial wherewithal to support same) and the "home office" capabilities to administer 
and account for federal government contracts, including whatever requirements are 
imposed by sureties. 

The proposed amendments set out above would have the effect of depriving 
many technically well-qualified small business minority contractors from participating 
in the SDB program. The traditional model of the minority business having absolute 
job site responsibility (including management, hiring and firing, dealing with resident 
engineer types and inspectors, etc.) while the non-minority partner deals with home 
office administrative and accounting matters, would be eviscerated under the proposed 
amendment. This model works — it should not be eliminated. 

Thank you for your consideration. 


Very truly yours. 


HAAS & NAJARIAN 
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PHOENIX PETROLEUM CO. 



Stephen Wang 

Nice Prcsideni 





28 December, 1992 


The Defense Acquisition Regulations Council 
Attn: IMD 3D 139, OUSD(A) 

3062 Defense Pentagon 
Washington, D.C. 20301-3062 

Re: DAR Case 91-54 

Federal Register Notice concerning "Joint Venture" 
Agreements complying with SDB requirements. 


Gentlemen /Mesdames : 


Phoenix Petroleum Co. is a SDB concern marketing refined 
petroleum products. We are writing to support the proposed 
rule changes that would allow joint ventures between SDB 
concerns and Small Business (but not SDB) concerns to be 
eligible to be considered SDBs for evaluation and preference 
purpose . 

The current attitude of the DFSC in implementing PL 99-661 
provisions requiring the the DFSC to give preference to SDB 
concerns is terrible — at least with respect to the purchase 
bv the DFSC of refined petroleum products. Clearly, the 
DFSC is not interested in following the spirit of the legis- 
lation; the DFSC has done all it can to not give the preference 
to SDBs. 


Accordingly, any rule change that would allow for more 
participation opportunities forSDBs to take advantage of 
PL 99-661 provisions is good. For it would mean that the 
DFSC would have to work that much harder (and therefore perhaps 
have less success) in denying SDBs the opportunities mandated 
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HOWELL PETROLEUM PRODUCTS INC. 

BROOKLYN NAVY YARD #292 

207 FLUSHING AVENUE (718) 852-9660 

BROOKLYN, NEW YORK 11205 FAX (718) 852-9664 


December 3<d, 1992 


Fax No. <793> 697-9845 

The Defense Acquisition Regulations Council 
Attn: IMD 3D 139, OUSD(.A> 

3eib2 Defense Pentagon 
wasnington, D.C. 2631^1-3962 

Ke; DAR Case 91-54 

Federal Register Notice concerning “Joint Venture" Agreements 
complying with. SDB requirements. 

To whom it may concern: 

Howell Petroleum Products is a small disadvantage business 
located in Brooklyn, NY which has been adversely affected by the 
L> . u . u . / D . F . S . C . provision that inhibits the establisnment of a 
supply relationship with small businesses and/or a joint venture 
unaer the non-manufacturer rule. 

Howell Petroleum Products fully supports the proposeo rule 
changes containea in the Federal Register-56895, Decemoer l, 
1992, out would also like to use this opportunity to appeal to 
tne DAR Council and D.O.D to repeal the existing D . u . D/u . t . S . c 
oeviations that would inhibit the establishment of a supply 
relationships witn small businesses and/or a joint venture, in 
tne format oeing proposed, for S.D.B's who may have aspirations 
to participate in the D.F.S.C. - Bulk Fuels Program. 

Thank you for your consideration. 



Bill Howell 
president 
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ALEXANDER- ALLEN, INC. 


1021 LmcMttr AvtniM 
Bryn Mfwr, PA looio 


TAlipherM: 216 52&«12 
TtMiK 216 620-M04 


December 31, 1982 


Defense Acquisitions ReQUiations Council 
ATTN: IMD 3D139, OUSD(A) 

3062 Defense Pentagon 
Washington, D.C. 20301-3062 

VIA FAX NUMBER 703/697-9845 

RE: DAR Case 91-54 

Gentlemen: 

Enclosed please find Aiexander-Allen, Inc.’s comments regarding the above proposed 
rule. 

If you should have any questions or comments please do not hesitate to give me a call. 


Very truly yours, 
QAMXX ENERGY, INC. 



ERNEST B. HARDY 
President 


enclosure 
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^ie rMtrd, it is impertent to note that thare ara very few 
all rafineriee praeantly oparating whioh would ba oapabla of 
oduclng the government produotf. in addition, the number of 
eee refineries will be substantially reduced as and when the 
vernment ewltehes from jp-4 to jp-i, einos many of the small 
fineries cannot eoonomioelly produce JP-8 end thus will be unable 
to bid on the government eontreote. (This so despite the fact that 
PPSC has given more then adequate notice and time for smell 
refiners to determine if they will wltoh to JP-8, Host email 
refiners and BDBe lack aooeee to the oapital required to make the 
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Fax TransiniBSion* Fax No* (703) 697-9845 


Attnj IMD 3D139, OUSA(A) DAR Case 91-541 

These conanents are submitted in response to the DoD's ^ 

reauest for comments on the "Defense Federal Aoquisition^R^lation 
Su^lewent! Joint Ventura" DAR Casa 91-54 ("Proposed Rule or 
"Rule"), published in the Federal Register on December 1, 1992, 

Volume 57 No. 231. 

The intent of the Rule appears to be one of increasing the 
opportunities for Small Disadvantaged Businesses to participate in 
thS Department of Defense contracting program. “ ^ 

intent, the proposed Rule provides a 
with instructions from Congress contained 
reports accompanying DoD legislation 

communications from Congressional leaders to the effect that the 
DoD should ensure that a large number of SDB concerns can benefit 
from SDB programs. 

When Congress created the Small Disadvantaged Business Program in 
November of 1986, it directed that the program include as many SDBs 
L possible. Section 1207 of the National Defense Authorization Act 
Sf 1987, Pub. L. So. 99-S61, 100 .t.t. 3818, 3973, in»titut.dj 
set-aside program for small disadvantaged businesses rSDBs") and 
established a goal of awarding five percent of all DoD contract 
dollars to SDBs. To meet the minority contracting goal, Congress 
instructed the Secretary of Defense to use "his utmost authority, 
resourcefulness, and dilioence". Furthermore, 10 U. 8. C. §2 301 
i;:?ructed the DoD to. -maximize the number of 

participating in the program". Howev«, the DoD has 

established inmlementing regulations which have lasted SDB 
participation. The proposed Rule appears to remove li^tations to 
access SDB program benefits based on the type of the SDB involved 
and is written^ in a manner which increases SDB opportunities for 
participation in those programs. 

This straightforward interpretation of 

mechanism for achieving the objective contained in Jhe 1992 

Bouse Armed Services Committee proposal for the FY93 Defense 
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Appropriation Bill which would have permitted greater 8DB dealer 
participation in one of the DoD'a major procurement programs/ 
specifically the bulk fuels program* The proposed Bouse Coimittee 
wording was not inoludad in tha National Dafanaa Authorisation Act 
for Fiscal Year 1993, but the objectives of the wording w^e 
strongly supported by the Bouse/Senate oonferenoe report which 
directed "the Secretary to oonduet a prooq?t review of DoD and prime 
contractor efforts to increase subcontract awards to small 
bueinesses and small disadvantaged businesses and to propose 
additional strategies to increase such awards." 


The proposed Rule as written does not fully clarify that a joint 
venture entity is considered to be the eguivalent of a 8DB 
manufacturer Insofar as preference awards are ooncerned* This 
intent should be clarified by changing the last word in paragraph 
219.001 from "concerns" to "manufacturers". Without that word 
change it is possible that the intent of the regulation could be 
misinterpreted and suggest that a joint venture SDB concern is 
actually a SDB regular dealer by virtue of the controlling joint 
venture partner being an SDB dealer, thereby under the provisions 
of 252.219-7002(0) it would have to furnish product manufactured by 
an SDB manufacturer. 


The wording in the proposed Rule would also be improved by changing 
the wording in 252 . 219 - 7002 ( 0 ( 2 ) to the followingi "A smII 
disadvantaged business joint venture offeror which submits an offer 
to furnish in perforating this contract only end items 
manufactured or produced by a small business m^u^cturer in the 
United States, its territories and possessions, the Commonwealth of 
Puerto Rico, the U.S. Trust Territory of the Pacific Islands, or 
the District of Columbia. Furthermore, the offeror, upon request by 
the Contracting officer, agrees to submit assigned SDB joint 
venture agreement, as described in paragraph (a)(2) of this 
clause." 


When the proposed Rule is put into effect there needs to be a 
change in 13C.F.R.S124. 109(e) which statest "A concern which is 
owned in whole or in pert by another business concern and relies on 
the disadvantaged status of that concern to claim disadvantaged 
status is ineligible for 6(a) Program Participation and for 
participation in the Defense Department's Small Disadvantaged 
Business program...." This SDB regulation would have to be changed 
to permit the type of joint ventures contemplated by the proposed 
Rule. This problem could be solved by adding the following preface 
to 13C.F.R.S124. 109(e) "Except for the case of a small 
disadvantaged business joint venture...." 

• with the changes proposed in this letter Allied Petro, Inc. 
strongly supports the proposed Rule. 



Gerald Pratt 
Chairman & CEO 
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January 28, 1993 


BY HAND DELIVERY 


Mrs. Alyce Sullivan 

Defense Acquisition Regulations Council 
ATTN: IMD 3D139, OUSD(A) 

3062 Defense Pentagon 
Washington, D.C. 20301-3062 



Re : 


Comments on PAR Case 91-054 


Dear Mrs. Sullivan: 


Barrett Refining Corporation ("Barrett"), through the 
undersigned counsel, hereby submits comments on DAR C&sb 91—054 
concerning the small disadvantaged business ("SDB") joint venture 
rule proposed by the Department of Defense ("DoD") , which was 
published in the Federal Register on December 1, 1992 at 57 Fed. 
Reg. 56895. 

Barrett is an SDB petroleum refiner that supplies jet fuel 
to the Defense Fuel Supply Center ("DFSC") . Barrett opposes the 
proposed SDB joint venture rule as vnritten as contrary to the 
statute authorizing the DoD SDB Program and the existing SDB 
implementing regulations. 

Barrett's position is that the proposed SDB joint venture 
as written will permxt non— SDB manufacturers to team with 
SDB regular dealers solely to take advantage of the SDB price 
premium available in the DoD SDB Program. This will be to the 
detriment of the SDB Program and to the development of SDB 
manufacturers. If the proposed SDB joint venture rule is to go 
forward, Barrett respectfully suggests that the rule be amended 
in several key respects in order to overcome these problems. 
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The Proposed 8DB Joint Venture Rule 
Is Contrary To Congressiona l intent 

The intent of Congress when It passed the DoD SDB Progreun as 
part of the National Defense Authorization Act of 1987 (Section 
1207, P.L. 99>961, now codified at 10 U.S.C. i 2323) was to fund 
minority business development through competitive procedures. 

The DoD SDB ProgreuD was specifically designed to open America's 
free enterprise system to small disadvantaged businesses, 
particularly manufacturers . by creating access to the lucrative 
defense marketplace. 

The intent was not to foster a strata of companies dependent 
upon federal assistance in order to survive, such as SDB regular 
dealers created solely as fronts for non-disadvantaaed small 
business manufacturers. The DoD SDB Program clearly did not 
envision SDB joint ventures comprised of SDB regular dealers 
acting as fronts for non-SDB manufacturers so as to permit the 
non-SDB manufacturer to take advantage of the SDB Program. 

Rather, the intent was to give SDBs, primarily £BB 
manufacturers . the initial boost to take on profitable contracts, 
and, thereby, gain the valuable experience and resources 
necessary to compete and to eventually succeed. By providing 
these incentives to disadvantaged small business manufacturers, 
the DoD SDB Program is also vital to preserving America's 
domestic defense industrial base. 

The proposed rule as written appears to extend the benefits 
of the DoD SDB Program to non-disadvantaged small business 
manufacturers who form joint ventures with SDB regular dealers. 
Under the proposed mile as drafted, an SDB regular dealer would 
appear free to form a joint venture with a non-disadvantaged 
small business manufacturer to supply the product of that non-SDB 
manufacturer. Even though the proposed rule requires that the 
majority of the joint venture's earnings must accrue to the SDB 
concern in the venture, the earnings of the joint venture could 
easily be manipulated by the non-SDB manufacturer through the use 
of an independent supply agreement with the joint venture. In 
this way, the non-SDB manufacturer in the joint venture can 
control (and reduce) the earnings of the joint venture by setting 
its own price to be charged to the joint venture for the product. 
The effect of this manipulation by the non-SDB manufacturer would 
be to create a shell of a joint venture, with the SDB regular 
dealer operating as the front used solely to permit the non-SDB 
manufacturer to take advantage of the DoD SDB price premium. 

Barrett suggests that if the proposed SDB joint venture rule 
goes forward that it be amended to make clear that the SDB joint 
venture itself must still supply product of an SDB manufacturer 
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as consistent with the existing SDB regulations discussed below. 
Further, the proposed rule should also be clarified to make clear 
that if the SDB joint venture is comprised of an SDB regular 
dealer and a non-SDB manufacturer, then the SDB joint venture 
will not be considered as an "SDB manufacturer" for purposes of 
the SDB ProgreuD. 

In the most recent Defense Authorization Act for Fiscal Year 
1993, Congress, in connection with its extension of the term of 
the program through Fiscal Year 2000, specifically considered a 
similar proposal extending the DoD SDB Program to non- 
disadvantaged manufacturers tinder the guise of a proposed "non- 
manufacturer" rule. Congress specifically decided not to adopt 
such a proposal. In the Joint Conference Report accompanying the 
Defense Authorization Act for FY 1993, Congress instead directed 
DoD to publish a proposed regulation concerning DoD's version of 
the non-manufacturer rule which DoD had developed (DAR.Case No. 
91-055) . A copy of the Joint Conference Report language 
accompanying the Defense Authorization Act is attached hereto as 
Tab A. DoD has yet to publish DAR Case No. 91-055. Barrett 
understands that the proposed non-manufacturer rule developed by 
DoD in DAR Case No. 91-055 would preserve DoD's ability to 
require SDB regular dealers to provide product of SDB 
manufacturers . 

Therefore, the proposed SDB joint venture rule as set forth 
in DAR Case No. 91-054 is contrary not only to Congress' intent 
in establishing the DoD SDB Program but also is contrary to 
Congress' most recent request actions in extending the term of 
the program through Fiscal Year 2000. Barrett requests that the 
proposed SDB joint venture rule either not be pursued or if it is 
pursued that it be amended to clarify the requirement that SDB 
regular dealers obtain their product from SDB manufacturers even 
when they enter into SDB joint ventures, consistent with the 
existing DoD regulations applicable to the SDB Program which are 
discussed below. 


The Proposed SDB Joint Venture Rule 
Would Undermine Existing SDB Regu lations 

Under the current regulations, SDB regular dealers are 
required to provide product of SDB manufacturers. The current 
SDB regulations also sufficiently address those instances where 
no SDB manufacturers are availadsle from which SDB re^lar dealers 
can obtain products and services. There is no legitimate reason 
for overturning this current regulatory scheme as contemplated in 
the proposed SDB joint venture rule. 
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The issue of requiring SDB regular dealers to obtain product 
and services from SDB manufacturers has been carefully and 
thoroughly addressed by the current DoD SDB regulations. Under 
the current regulations, SDB regular dealers are required to 
provide the product of SDB manufacturers in order to take 
advantage of the DoD SDB Program. There is no legitimate reason 
for establishing a different rule for so-called SDB joint 
ventures . 

The proposed SDB joint venture rule appears to reflect a 
reversal of these existing SDB regulations which are well- 
established, carefully crafted and consistent with Congressional 
intent. The proposed SDB joint venture rule would appear to undo 
what the current SDB regulations were specifically meant to 
prohibit — unintended and unfair advantages accorded SDB regular 
dealers who supply non-SDB product. 

The current SDB regulations were specifically amended in 
1988 to overcome the very thing that the proposed SDB joint 
venture would now permit. 

The initial SDB regulations promulgated by DoD did permit 
SDB regular dealers to provide products of any business concern, 
including non-disadvantaged manufacturers. In December 1988, DoD 
proposed changes to its initial implementing regulations in order 
to require SDB regular dealers to obtain product from SDB 
manufacturers. DoD explained in making these changes in 1988 
that the initial implementing regulations had provided for 
unintended advantages to SDB regular dealers over SDB 
manufacturers and had not adequately fostered SDB manufacturers 
in DoD contracting. SDB regular dealers were free to provide 
product from non— disadvantaged manufacturers and still be 
eligible for the SDB price preference. In its Federal Register 
notice dated December 8, 1988 announcing the proposed revisions, 
DoD stated that: 

Some reservations were voiced that these policies 
[permitting SDB regular dealers to provide product from 
non-disadvantaged manufacturers] could result in SDB 
dealers having an advantage over SDB manufacturers. It 
does not appear from the legislative history of the 
underlying statutes that Congress intended this result. 
aenm-dinaiv. in light of the orowina concern over the 
erosion of the domes t ic industrial base and the, need tQ 
foster and encourage g r owth of U.S.— based i-ndustri^s » ® 
decision was made to seek piiblic comments on proposed 
revisions to certain aspects of the procedures outlined 
above . 
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. . . It is intended that the f oregoing would Place all 

SDB concerns on an even footi ncr. foster the g rowth fi t 

SDB concerns, and assist i n supporting the groyt^ A 

domestic industrial base.^ 

53 Fed. Reg. 49577-49578. A copy of the complete Federal 
Register notice dated December 8, 1988 is attached hereto as 
Tab B. 

The 1988 revisions to the initial SDB regulations were 
ultimately finalized and are reflected in the current regulations 
set forth in DFARS Part 219. See 48 C.F.R. §§ 219.502-2— 

70(a) (1) (ii) , 219.508(d) ; 219.508-70; 219.7003; 252.219- 
7001(f)(2); 252.219-7002 (c) ; 252.219-7006(d) (2) . A copy of these 
regulations is attached hereto as Tab C. These existing 
regulatory provisions reguire that in order to take advantage of 
the SDB price preference, an SDB regular dealer must provide the 
product of an SDB manufacturer. These regulatory provisions also 
provide for waiver of this rec^irement in those instances in 
which the DoD contracting officer determines that ns SDB 
manufacturer is available. In such instances, an SDB regular^ 
dealer will be permitted to provide the product of any domestic, 
non-disadvantaged small business manufacturer and still be 
eligible for the SDB price preference. 

The proposed SDB joint venture rule would, in effect, 
provide for the same type of unfair advantages afforded SDB 
regular dealers that existed prior to DoD's modification of the 
initial regulations in 1988. 

These unfair advantages would be most egregious in the 
petroleum refining industry. Disadvantaged manufacturers, like 
Barrett, entered the petroleum refining industry without the 
benefit of the huge profits generated during the allocations 
period (which permitted then-existing refineries to purchase 
their facilities and finance their o%m crude oil acquisitions) . 
For such disadvantaged petroleum refiners, like Barrett, the cost 
of operations, including debt servicing and crude oil purchasing, 
is staggering. Much of the SDB price preference paid to such SDB 
manufacturers is used just to compensate for this severe 
financial disadvantage. Further, any profit from operations 
resulting form the SDB price premium must be used by such 
manufacturers to re-invest in their business by acquiring the 
capital assets necessary to become more competitive. 

In contrast, an SDB regular dealer in the petrolexan industry 
will have an unfair advantage over an SDB refiner under the 
proposed joint venture rule. Under the applicable regulations 
defining the requirements of regular dealers in petroleum 
products, the cost of operations to be borne by such an SDB 
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regular dealer are nininal in comparison to those of an SDB 
refiner. 41 C.F.R. § 50-201. 101(a) (2) (vi) . The SDB regular 

dealer will be able to enter into a joint venttire with a non- 
disadvantaged small refiner in order to provide the product of 
that non-disadvantaged refiner. With little or no investment, an 
SDB regular dealer could form a joint venture under the proposed 
rule with a non-SDB refiner. The joint venture would then be 
permitted to supply the product of the non-SDB refiner and still 
take advantage of the DoD SDB price premium. The non-SDB refiner 
would be free to set its own price through an independent supply 
agreement for the petroleum products to be supplied to the joint 
venture and, thereby, control the earnings of the joint venture 
and retain at least a majority of the SDB price premium. 

The petroleum refining industry is an industry which has 
traditionally been dominated almost exclusively by the largest of 
the large businesses. By providing SDB regular dealers in the 
petroleum industry unfair advantages over SDB 
manuf acturer/ref iners , the petroleum industry will almost 
certainly remain closed to further minority participation at the 
manufacturer/refiner level. What will be left, at best, will be 
nothing more than SDB regular dealers acting as fronts for non- 
disadvantaged small and large refiners. 

Since the beginning of the DoD SDB Program, DFSC has argued 
that, given the significant dollar aunounts involved in its bulk 
fuels procurements, permitting SDB regular dealers to provide 
product from non-SDB refiners would encourage non-SDB refiners to 
not offer directly to DoD but through a multitude of SDB regular 
dealers created solely for the purpose of obtaining the benefits 
of the SDB price premium. If the proposed SDB joint venture rule 
is adopted, the large percentage of contract awards currently 
made by DFSC to non-disadvantaaed small refiners will be replaced 
by contract awards to SDB joint ventures with SDB regular dealers 
jjeing supplied by those same non-disadvantaged small refxners. 

At the same time, the few existing SDB refiners will be driven 
out of business. 

In a recent letter to Congress in June 1992 in connection 
with the Defense Authorization Act for FY 1993, the Acting Deputy 
Commander of DFSC again explained the reason for the requirement 
that SDB regular dealers provide product of SDB manufacturers. 

He explained that: 

... it would be inappropriate to pay the premium to SDB 
dealers who did not use SDB manufacturers as the source 
of product. This would result in greatly increased 
premiums, with the benefit not going to SDB 
manufacturers, but to small business manufacturers 
acting as subcontractors. This would diminish the 
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ability of the SDB progr 2 un to develop SDB 
manufacturers . 

A copy of DFSC’s June 1992 letter is attached hereto as Tab D. 

DFSC’s June 1992 letter goes on to state that the statistics 
indicate that application of the DoD SDB Program in the petrole\im 
refining industry has had n2 adverse impact on non-disadvantaged 
small business refiners. DFSC states that the statistics for 
1991 indicate that approximately 37% of the contract awards made 
by DFSC went to small business refiners, with approximately 9% of 
those awards going to SDBs. 

Based on the above, there exists no legitimate policy reason 
why DoD should extend the benefits of the SDB Program to non- 
disadvantaged small business manufacturers through the use of the 
proposed SDB joint venture rule. Such an extension to such non- 
disadvantaged manufacturers would be contrary to the existing SDB 
regulations and detrimental to the development of SDB 
manufacturers. 

If The Proposed SDB Joint Venture Rule 
Goes Forward It Should Be Amended To Be In 
Line with The Similar Rule In The 8(a) Program 

The proposed SDB joint venture rule appears to be patterned 
after a similar rule applicable to the Small Business 
Administration's 8(a) Program. However, the proposed SDB joint 
venture rule omits key provisions contained in the 8(a) joint 
venture rule that help safeguard against potential abuses. The 
8(a) joint venture rule is set forth in 13 C.F.R. § 124.321. A 
copy of the 8(a) joint venture rule is attached hereto as Tab E. 

The 8(a) joint venture rule sets forth criteria for when a 
joint venture is appropriate and requires that an 8(a) concern 
must obtain the approval of SBA before entering into an 8(a) 
joint venture with another small business concern whether or not 
that other concern is an 8(a) participant. In 13 C.F.R. S 
124.321(a), the 8(a) joint venture rule states that a joint 
venture ; 

...is permissible only when the 8(a) concern lacks the 
necessary capacity to perform the contract on its own, 
and when the agreement is fair and equited^le and will 
be of substantial benefit to the 8(a) concern. 

13 C.F.R. § 124.321(a). (Emphasis supplied.) See also 13 C.F.R. 
§ 124.321(d)(1) (which requires that the 8(a) joint venture 
agreement "must be approved in advance of con tract award" by 
SBA). (Emphasis supplied.) 
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No such similar provisions appear in the proposed SDB joint 
venture rule. No criteria is included in the proposed SDB joint 
venture rule concexming when an SDB joint venture is permissible. 
The proposed rule should contain criteria similar to that set 
forth in the 8(a) joint venture rule regarding when such a joint 
venture is appropriate. Nor is there any provision in the 
proposed SDB joint venture rule that even requires approval by 
DoD. The proposed SDB joint venture rule provides only the 
option of requesting a copy of the signed joint venture agreement 
if the DoD contracting officer decides to do so. However, even 
then, there is no requirement at all for any approval or 
disapproval by DoD of. the joint venture agreement prior to or 
after contract award. The proposed SDB joint venture should be 
amended to require both submission of and approval of any joint 
venture agreement prior to contract award based on criteria set 
forth in the rule as to the appropriateness of an SDB joint 
venture . 


Conclusion 


Barrett believes that the proposed SDB joint venture rule 
should not be further pursued since it is contrary to both 
Congressional intent and existing regulations applicable to the 
DoD SDB Program. If DoD decides to go forward with the proposed 
SDB joint venture rule, Barrett believes that, at a minimum, the 
proposed rule be amended to (1) require that the SDB joint 
ventures be required to provide product of SDB manufacturers 
consistent with the existing SDB regulations; (2) include 
criteria concerning when such joint ventures are permissible 
(similar to that set forth in the 8(a) joint venture rule); and 
(3) require both the submission of and approval of any such joint 
venture agreement prior to contract award. 

Barrett appreciates the opportunity to comment on the 
proposed SDB joint venture rule. Barrett would appreciate being 
notified of any further action that DoD might take regarding this 
proposed rule. 



Attorney for Barrett Refining 
Corporation 

Enclosures 

cc; Mr. John A. Barrett, Jr. 

Honorable Sam Nunn, Chairman, Senate Armed Services 
Honorable Ron Dellums, Chairman, House Armed Services 

ifC 



102d Congress 
id Setsion 


HOUSE OF REPRESENTATIVES 


Report 

102-966 


NATIONAL DEFENSE AUTHORIZATION 
ACT FOR FISCAL YEAR 1993 


CONFERENCE REPORT 

TO ACCOMPANY 

H.R. 5006 



OcroRBE 1. 1992.— Ordered to be fainted 


se-e24 


vs. OOVUNMENT PUNTING OPFICB 
WARONGriON : ites 







r 


rovision. 


provision (sec. 710) that 
in consultation with the 
i, to study the feasibility 
demonstration project to 
risk contract, 
revision. 

policy for the uniformed 

provision (sec. 703) that 
gar^ng the current and 
e 85 ^m. 
rovision. 
mendment. 


contracting for managed 
efense health care system 
government and mUitary 
ued programs for health 
>me concerned, however, 
of the layers of federal, 
n ^H|acts that include 
feij^^Han to review the 
dslHPid be developed in 
,ity. Accordingly, the con- 
nse would start to review 
udget hearings. 


36 Authoriiation Act for 
102-190) directed the De- 
DOD health care system 
« committees. Section 733 
.tions of the personnel in- 
ization review, an evalua- 
eviewers have ho financial 
the adequacy of the exist- 

and report are expected to 
he Department of Defense ■ 
oeed r^ulations aimed at 
and related snreas of con- 

»nt of Defense to develop- 
•jc the delivery of quality ; i 
nation among health care, ' 
program. Tiae standards. ■ 
tnat the reviewing profes-. 


sionals are qualified to perform utilization review and managed 
care activities, smd are licensed and competent in the area of care 
ne^ed by the consumer. ... 

Such standards should include a requirement that neither the 
providers nor any reviewing professional or agent have any finan* 
cial incentive in the outcome of the prescribed treatment methodol- 
ogy followed. 

Partial hospitalization under CHAMPUS 

The conferees believe it is critical that a wide range of mental 
health options be available to CHAMPUS beneficiaries, so tlmt 
services can be received in the most appropriate and cost-effective 
setting. .... 

The conferees believe that imrtial hospitalization is an impor- 
tant benefit to bridge the transition from inpatient to outpatient 
care in order to ensure that there is no disruption in the continuity 
of care for beneficiaries. The conferees intend to continue to closely 
monitor the Department of Defense implementation of this pro- 
gram, including the determination of reasonable reimbursement 
rates. 

TITLE Vm— ACQUISITION POLICY, ACQUISITION 
MANAGEMENT, AND RELATED MATTERS 

Legislative Provisions 

LEGISLATIVE PROVISIONS ADOPTED 

Codification and amendments to section 1207 (sec. 801) 

The House bUl contained a provision (sec. 801) that would 
extend the five percent goal program for the award of DOD con- 
tracts and subcontracts to small disadvantaged businesses, histori- 
cally Black colleges and universities, and minority institutions 
through fiscal year 2000 (section 1207 of the National Defense Au- 
thorization Act for Fiscal Year 1987 (Public Law 99—661)). In addi- 
tion, this provision of law would be codified as section 2323 of title 
10, United States Code. 

The Senate amendment contained a provision (sec. 814) that 
would extend the program through fiscal year 2000 and require the 
establishment of a process to review claims that the use of SDB set- 
asides has cau^ an industry category to bear a disproportionate 
share of the progress toward the goal. 

The Senate recedes with a technical amendment. 

The conferees agree to consolidate all section 1207-related pro- 
visions into a single section. The additional codified provisions are: 
(1) section 806 of the National Defense Authorization Act for Fiscal 
Years 1988 and 1989 (Public Law 100-180); and (2) section 832 of 
the National Defense Authorization Act for Fiscal Years 1990 and 
1 991 (Public Law 101-189). 

"^Provisions relating to small businesses and small disadvantaged 

businesses (sec. 802) 

The House bill contained a provision (sec. 802) that would: (1) 
apply the "non-manufacturer rule” to the program established by 
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section 1207 of the National Defense Authorizatio^ct for Fi^ 
1987 (Public Uw 99-661); and (2) require the Secretary of ^ 
fense to issue regulations to ensure prime wntractors com ply ^ th 
existing subcontracting requirerronts and make subcontracting ^ 
nl pns a factor in the contract award procesa ^ 

The Senate amendment contains no similar provision. 

The Senate re^es with an amendment 

TTie Defense Department has advised the conferees that it has . 
developed a proposed regulation concerning Ae non-i^ufacturer ; 
rule. Hwever, DOD has delayed issuance of ^is rule at tlw 

quest of the Small Business S 

publish a rule on this subject. The confer^ di*^. the Secretary of 
defense to immediately issue a propos^ regulation for commeiit 

Oil rule* ^ 

The conferees are concerned that subcontract awards by DOp 
prime contractors to small business concern (mcludmg sm^l dis- 
SdvanS businesses) declined 5.3 percent in fiscal 1991 com- 
M^ld to the preceding year. The regulations reqmred by t^ provi- 

thatliis dec^e does not become a 
trend and that the Department and its pnme contractore enforce 
and comply with existing subcontracting plan ^uirements 

The conferees direct the Secret^ to conduct a promptj^^ew 
of DOD and prime contractor efforte to mcre^ sulwontrart 
awards to small businesses and small disadvantaged buanes^ ai^ 
to propose additional strategies to mcrease such awards ^ ^ 
suits ofthis review should be reported to the Commitl^ on 
Armed Services of the Senate and House of Representatives by 

^^’’^Tlndir^Lrrent law (section 806 of the National Defense Au- 
thorkation Act of Fiscal Years 1988 and 1989 (Public Law 100- 
180)) the Secretary is required to make the administration of small 
business subcontracting plans a fa<^r in the evaluat^ 
formance of contracting officials. T^e confer^ direct the Secre- 
tary to take the appropriate steps to ensure that this requirement 
is fully enforced. 

’"'Fusing for defense research by 

versities and minority institutions (HBCU/MI) (sec. 803) 

The Senate amendment contained a provision (sec. 814) that 
would authorize $15.0 million for the 

sistance program established in sec^n^2 of the National Defense 
AuthoriMtion Act for Fiscal Year 1991 (Public Law 101-510). 

The House bill contained no simil a r provision. 

The House recedes. 

Small Business Administration certificate of competency program 
(see- 804) 

The Senate amendment contained a provuion^. 8U) that 
would modify the Small Business Administration (SBA) certificate 

as it affecte the defer^ acquisition procesa .. 
The House bUl contained no simil a r provision. i 

The House recedes with an amendment ttmt would ^uire:H) 
DOD contract solicitations to advise s ma l l bu s inesses of their rim t 
to request the Small Business Administration to review a contract ^ 
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depredation and noncurrent deferred 
federal income taxes attributable to 
total telecommunications plant as 
reported in §36.011(a)(7). 

(FR Doc. 88-28130 Filed 12-7-68; 8:45 am] 
MjjNQ coot tm-ai-ii 




DEPARTMENT OF DEFENSE 

4$ CFR Parts 219, 226, and 252 

Department of Defense Federal 
Acquisition Regulation Supplement; 
implementation of Section 1207 of 
Pub. L. 99-661 and Section 806 of Pub. 

U 100-180; Contracting With Small 
Disadvantaged Business Concerns 

agency: Department of Defense (DoD). 
action: Proposed rule and Request for 
Public Comments. 

summary: The Department of Defense is 
proposing changes to Parts 219, 226 and 
252 of the DoD FAR Supplement 
(DFARS) implementing section 1207 of 
Pub. L 99-661 and section 806 of Pub. L 
100-180. Sections 219.001, 226_7003 and 
252219-7007(d) are“6emg amended to 
prd\T3Fthal. In unrestricted 
procurements, Historically Black 
Colleges and Universities (HBCUs) and 
Minority InsUtutions (Mis) will be given 
the same evaluation preference as that 
accorded to small disadvantaged 
business (SDB) concerns. Sections 
219.7000 and 252.n9zZ0P7 are being 
modified to provide that the evaluation 
preference ^hnot be applied m 
ac^isTdonrbver the dollar tl^snoKi for 
the Tfa de' i^jeements Act only where 
the loW offeror is offering ah eligible end 
product or where the application would 

dthchNis^violate'an'agrccment oi 
mejhorandum'bl.tincjerstahdihg wth a 

foreign government.. Sections 219.508, 
219.7002, ’252219“7C)07. and 252.219-7010 
arc being modified to provide that, in an 
unrestricted procurement an SDB 
regular dealer, in order qualify for the 
evaluation preference, must provide me 
product of an SDB concern if available; 
in a partial small business 8Ct*aside, in 
order to be eligible for preferential 
consideration, an SDB dealer or 
manufacturer must provide the prt^ucl 
of an SDB concern, if available. Section 
219.0017219.502(S-7b), 219.502-72, 
219.508, and 252.219-7012 arc being 
amended to assist disadvantaged 
business concerns in transitioning to 
large business status and In becoming 
viable business entities. 

DATE: Comments should be received on 
or before-January' 9 ; 1989 to ensure their 
consideration in formujalinga final rule 
Please cite DAR Cas^%8^009lh 
correspondence rclolcdToThis issue. 


ADDRESS: Interested parties should 
submit written comments to: Defense 
Acquisition Regulatory Council. ATTN: 

Mr. Charles W. UoydL Executive 
Secretary. DAR Council. 

ODASD(P)DARS. c/o OASD(PAL) 

(M&RS). Room 3D139. The Pentagon, 
Washington, DC 20301-3062. 
for further information COHTACr. 

Mr. Charles W. Lloyd, Executive 
Secretary, DAR Council telephone (2021 
R0r7«72fl6. 

SUFP1XMEMTARY MFORMAT10N: 

A. Background 

On June 6, 1968, DoD published a final 
and an interim rule with request for 
public comments (53 FR 20626) 
substantially iinplementing the 
requirements of section 1207 of Pub. L. 
99-661 and section 806 of Pub. L 100-180 
that established an objective that five 
percent of total combined DoD 
obligations (Lc., procurement; research, 
development test and evaluation: 
construction; and operation and 
maintenance] for contracts and 
subcontracts awarded during FY 1987 
through FY 1989 be entered into with 
SDB concerns. HBCUs and Mis. Section 
844 of Pub. L 100-456 extended this 
objective through FY 1990. 

During the development of the final 
rule implementing sections 1207 and 806, 
as part of the public comment period, 
several issues were raised that were 
considered beyond the scope of that 
rulemaking effort and were defened for 
full public consideration and comment. 
Four of these issues have been 
consolidated into the present proposed 
rulemaking. 

DFARS coverage has been added to 
afford HBCUs and Mis the same 
evaluation preference as that accorded 
to SDBs under the procedures at DFARS 
219.7000. This change is proposed in 
recognition that in certain procurements 
(e.g^ solicitations Involving research 
and studies) HBCUs and Mis may very 
well compete with SDBs and other 
business entities for award. Since SDBs, 
HBCUs and Mis are defined equally as 
•1207(a) entities’* for the purposes of the 
preference procedures of section 1207 of 
Pub. L 99-661, the revisions will ensure 
that they arc treated equaUy 
evaluation purposes consistent with that 
statute. (See revisions at 219.7001, 
226.7003 and 252.219-7007(d).) 

Revised DFARS coverage is proposed 
with respect to the application of the 
evaluation preference to acquisitions 
under the Trade Agreements Act which 
equal or exceed the dollar threshold 
referenced in FAR 25.40Z Under the 
proposed revision, the evaluation 
preference will be applied unless there 


is an offer of an eligible product which 
is otherwise low (before application of 
the evaluation preference). Thus, where 
the solicitation equals or exceeds the 
threshold of the Trade Agreements Act 
and the low offels ah.oflcr of aa 
cUgibic'producl then, the evaluatioa 
^fcrence will not be applietl However, 
when the offer of the eligible product Is 
not low, even where the dollar amoimt 
of the solicitation equals or exceeds the 
threshold of the Trade Agreraents Act 
the evaluation preference will be 
applied to all non-SDB offers. 

Application of the evaluation preference 
to the offer of an eligible product when 
it is not the low offer does not operate to 
the detriment of that offeror. It does, 
however, enhance the opportunities for 
SDBs even when the acquisition equals 
or exceeds the dollar threshold of the 
Trade Agreements Act and either there 
is no offer of an eligible product or the 
offer of the eligible product b not low. 

(See revision at 219.7000(a) and 252.219- 
70070)).) 

Keidsea DFARS coverage is proposed 
to require that, in order to be eligible for 
die evaluation preference under 

219.7000, an SDB dealer iro|t provide 
(he product of an SDE Lmanuf acturer if 
one is available who can meet the* 
requirements of the solicitation. Under 
the current coverage, to be entitled to 
the evaluation preference described at 

219.7000. SDB concerns other than 
regular dealers must agree to the 
subcontracting limitations identified at 
252.2J19-7007(c). An SDB dealer, on the 
other hand, may provide the product of 
any business concern (i.c^ another SDB, 
a small business or a large business) 
and still be eligible for the evaluation 
preference. A similar situation exists 
under the preferential consideration 
given to SDBs under the partial small 
business set-aside procedures at 
*252.21^7010. Under those procedures, 
an award to an SDB concern on the set- 
aside portion may exceed the award 
price on the non set-aside portion by up 
to ten percent (10%). An SDB 
manufacturer or regular dealer need 
only provide the piquet of a small 
business concern in order to be granted 
this preferential consideration. 

Some reservations were voiced that 
these policies could result in SDB 
dealers having an advantage over SDB 
manufacturers. It does not appear from 
the i^slative history of the underlying 
statutes that Congress intended this 
result Accordingly, in light of the 
growing concern over the erosion of the 
domestic industrial base and the need tc 
foster and encourage the growth of U.S.- 
based industries, a decision was made 
to seek public comments on proposed 




rcvisiona lo certain aspects of the 
Nroccdures outlined 
) jCnrlinn 252^19=^ i» rcviBeU to 
atatc that la ord^o be cntitledjoji^ 
evaluation pieference jn an unre atneUd 
olSalrembnt. SDD dcalere^d bw ^ 
orovide a product. man.ufasltired.Px 

pi^>duMd by an concern. However, 
in the event the contracting officer, in 
coordinaUon with the acUvity ainaU 
business specialist determines that 
there are no SDB manufacturers 
available who can meet ffie 
rcQuircmenls of the solicitation, Aen the 
dealer can provide the product of either 
a small or a laige business concern and 
stiU obtrin the evaluation preference. 
SecUon 25 2.219-701 0 is revised to state 
that to be eligible for preferenUal 
consideration in a Eariialsm^busmess 

set-aside._both.an SDB manufacturer 

aTTJanSpB' dealer.would have to- 
^Snde- anenditejo^nufact^d or 
oroduced by an SDB c once rn. In the^ 
e'^ there is a determination that there 
are no SDB manufacturers available 
who can meet the requirements of the 
solicitation, the SDB manufacturer or 
dealer need only pro\-ide the product of 

a small business to be entiUed to 

pre'ferenbd consideration. It is 
that the foregoing would pla« all SDB 
concerns, dealers and manufactureis. on 
un even footing, foster the growth of 
oDB concerns, end assist in suppomng 
the ETOv^ of a domestic industrial base. 
(See revisions at 219.508(d)(S-72). 
219.7002. 2S2.219-7007(c).) 

DFARS coverage is proposed with 
respect to follow-on procurem^ts m 
order to assist disadvantag ed ^smess 
firms in transitioning to larpbusiness 
Status and in becoming viable busmess 
entiUes. Under the proposed revisions, 
follow-on requirements to thoM 
procured by the contracting office under 
die existing contract on an unrestricted 
basis are to be procured under the 
successor contract on the basis of an 
unrestricted compeUtion or by parUal 
small business set-aside procedures, 
where the incumbent contractor certifies 

that it (i)( is a “disadvantaged busi^ss 

concern” as defined in DFARS 219.001. 

(ii) derived contract revenues under me 
existing contract representing at least^ 
one-third of its toUl revenues during me 
performance period of that contract and 

(iii) desires to participate in a follow-on 
acquisitiorL 

In additioa a new definition in 
DFARS 219.001, In essence, will define a 
•'disadvantaged business concern*' as a 
minority-owned business enterprise 
.which meets U.S. Small Business 
'Administration criteria for social and 
economic disadvantaged business 


status, but which no longer qualifies as 
a “aroall business'*. Thus, by providing 
for an unrestricted competition or 
partial small business scl-asidc 
the circumstances In (i) through (iii) 
above exist, disadvantaged businesses 
which do not qualify as small 
businesses will not be denied an 
opportunity to compete for f^uircmcnls 
which represent a large portion of their 
business base, as would be the case if 
the successor requirements were 
reserved for exclusive small or sm^ 
disadvantaged business partidpalion. 
However, in keeping with the 
requirements of section 806(b)(7) of Pub. 
L 100-180 (which requires that DoD 
maintain the number and dollar value of 
contracts set-aside for small business or 
reserved under the 8(a) Pro^am). the 
coverage will not apply to situations 
where award of the predecessor 
contract was made as the result of tot^ 
small business or small disadvantaged 
business set-asides, or 8(a) Program 
reservaUons. (See revisions at 219D01. 
219.502(5-70). 219.502-72(b). 219.S08(S- 
74). and 252.219-7012). 


B. Regulatory Fleidbility Act 

The proposed rule may have a 
significant economic impact on a 
substantial number of small entities 
within the meaning of the Regulatory 
Flexibility Act of 1980, 5 US.C 601, et 
seq. An Initial Regulatory nexibUity 
Analysis has therefore been deemed 
necessary and will be provided to the 
Chief Counsel for Advocacy of the U S. 
Small Business Administration. 

Interested parties desiring to obtain a 
copy of the Analysis may contact the 
Executive Secretary of the DAR Coimdl. 
Comments received from the public will 
be considered in drafting a final rule and 
in performing a Final Regulatory 
Flexibility Analysis. 

Comments bom amall entities 
concerning the affected DFAR Subparts 
will also be considered in accordance ■ 

with aection 610 of the Act Such 

commenU must be submitted separately 
end dte DAR Case 88-610D in 
correspondence. 

C Paperwork Reduction Act 

Hie proposed rule does not impose 
information coUecUon requirements 
within the meaning of the Paperwork 
Reduction Act of 1980, 44 US.C. 3501, et 
seq.. and OMB approval of the proposed 
rule is not required pursuant to 5 CFR 
Part 1320. 


Government procurement. 

Ckarias W. Uoyd 

Executive Seavtary. Defense Acquisition 
Regulatory Council 

Therefore. 48 CFR Parts 219. 226 and 
252 are amended as follows: 

1. The authority dtation for 48 CFR 
Parts 219. 226 and 252 continues to read 
as follows: 

Autboritr. 5 UB.C 301. 10 U.S.C. 2202. DoD 
Oif,ctive WK)i7-S and DoD FAR Supplenicnl 
301301. 

part 219-SMAU. BUSINESS AND 
I disadvantaged BUSINESS 
CONCERNS 

2. Section 219-001 is amended by 
adding a definition of “Disadvantaged 
Business Concerns" (DBC). 
alphabetically, as follows; 

219.001 Definitions. 

“Disadvantaged business concern", as 
used in this Part means a business 
concern, including mass media, owned 
and controlled by individuals who are 
both socially and economically 
disadvantaged, as defined in regulaUons 
prescribed by the Small Business 
/administration (SBA) at 13 CFR Part 
124, the majority of earnings of which 
directly accrue to such individuals, and 
which concern is not also a small 
business concern. 


219.S02-2 [Amended] 

3, Section 219.502-2 is amended by 
adding paragraph (S-70) lo read as 
follows, 

# • • • • 

(S-70) Total Set-Aside Exception 
Regarding Incumbent Disadvantaged 
Business Concerns. 

(1) Notwithstanding FAR 19.502-2, a 
follow-on procurement for supplies or 
services (except construction or A&£). 
acquired by the contracting office under 
the ex isting contract on the basis of an 
unrestricted competition, shall not be 
totaUy set-aside for exclusive small 
business participation when the 
contracting officer determines based 
upon a written certification by the 
incumbent contractor, that the 
contractor— 

(i) Is a disadvantaged business 
concern as defined in 219.001; 

(ii) Derived contract revenues under 
the existing contract which represent at 
least one-third of the contractor s total 
revenues derived during the 
performance period of that contract; and 

(iii) Desires to submit an offer in 
response to a follow-on solicitation. 
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t) After learning of a follow-on •* 
iiircmenU the contracting officer shall 
_.iiy the incumbent contractor of the 
^uircmcnl and permit the concern a 
Juried of ten (10) calendar days, or such 
longer period as the contracting officer 
may allow, to furnish a certification ^ 
under the dause at 252.219-7012 
together with any supporting 
documentation which the contracting 
officer deems necessary to verify the 

concern’s status. Notification to the 

incumbent contractor need not be made 
when — 

(i) A decision has been made to 
procure the follow-on requirement on an 
unrestricted basis, or through use of 
partial small business set-aaide 
procedures under 219.502-3(8-70) or 
FAR 19.502-3; or 

(ii) The contracting officer has 
information sufficient to conclude that 
the incumbent contractor Is not a 
disadvantaged business concern as . 
defined in 219.001. 

(iii) The contracting officer shall 
accept the contractor’s self-certification 
of its status as a disadvantaged business 
concern unless the contracting officer 
has reason to question that status. The. 
contracting officer or the SBA may 
challenge the contractor’s status as a 

^advantaged business concern In 
jordance with the procedures at 
J.302(S-70). 

^ X3) When the contracting officer 
determines that the circumstances in (S- 
70)(1) above exist the follow-on 
procurement shall be conducted either 
on an unrestricted basis or by using 
partial small business set-aside 
procedures under 219.502-3(8-70) or 
FAR 19.502-3 in the order of precedence 
set forth in 219.504(b) (5) and (6). 

4. 8ection 219.502-72 is amended by 
adding paragraph (6) to paragraph (b), to 
read as follows: 

219.502-72 ToUl SOB sct-asidcs. 




(6) A determination has been made in 
accordance with 219.502-2(8-70) (a) to 
conduct the procurement either on an 
unrestricted basis or by using partial 
tmnll business sel-aside procedures. 


. 5. Section 219.508 is amended by 

redesignating the existing paragraph (S- 
72) as (S-72)(l); by adding paragraph (8- 
72)(2); and by adding paragraph (S-74) 
to read as follows: 


219.508 SoHcrtatlon provisions and 
contract clauses. 



^ |8-72)(2) The contracting officer shall 
insert the douse with its Alternate I 


when the contracting officer, 
determines. In coordination with the 
contracting activity’s SADDUS. that 
there are no SDB manufacturers 
available that can meet the . 
requirements of the solicitation. 

• • . • . • 

(S-74) The contracting officer shall 
insert the clauae at 252.219-7012, 
Disadvantaged Busineaa Concerns — 
Notice of Follow-On Procurement in ell 
eolicitations and contracts when the 
procurement Is conducted on an 
unrestricted basis. 

a Section 219.7000 is revised to read 
as follows; 

219.7000 Pofley. 

(a) In furtherance of the Department 
of Defense objectives and initiatives 
undertaken to award acquisitions in all 
industrial categories in which small 
disadvantaged businesses (SDBs) have 
not dominated and to meet the five 
percent goal for SDBs established by 
section 1207 of Pub. L 99-661 and 
section 806 of Pub. L 100-180 (see 
19.201), offers from SDB concerns shall 
be given and evaluation preference in 
accordance with the procedures of this 
subpart. The evaluation preference shall 
only be used in competitive acquisitions 
(except as provided in (b) below) where 
award is based on price and price 
related factors. However, in no event 
may award be made at a price which 
exceeds fair market price (see FAR 
19.806-2) by more than 10 percenL 

(1) The evaluation preference shall not 
apply when using — 

(1) Small purchase procedures: 

(ii) Total SDB set-asides; 

(iii) Partial set-asides for LSA 
concerns; 

(iv) Partial small business set-asides; 

(v) Total small business set-asides. 

(2) The evaluation preference shall: 
not be applied to— 

(i) Otherwise low offers of elipble 
products under the Trade Agreements 
Act as defined In DFARS 25.401 when 
the acquisition equals or exceeds the ^ 
dollar threshold stated in FAR 25.402,ror 
qualifying country 2nd products as 
defined in DFARS 2SJ0O1; or 

(ii) Where the application would be 
inconsistent with a Memorandum of 
Understanding or any olber 
international agreement with a foreign 
government (see Appendix T)» 

P>) Subject to the exceptions in (a) 
above, the evaluation preference may 
also be used in other competitive 
acquisitions, at the discretion of the 
source selection authority, when (1) 
SDBs are expected to possess the 
requisite qualification, consistent with 
the demands of the acquisition (c.g., see 
FAR 35.007 with regard to technical 


qualification of sources] and, (2) award 
price with not exceed fair market price 
by more than 10 percent 
7, Section 219.7001 is amended by 
adding a acntcnce following the first 
sentence to read as follows: 

219.7001 Procedures. 

• • • •Offers submitted by HBCUs/ 
Mis shall be evaluated as through they 
were from SDB concerns (see 252^19- 
7007(d)).- • • • 

a Section 2197002 is amended by 
adding a sentence after the existing text 
as follows: 

219.7002 Contract clausa. 

• • • The contracting officer shall 
insert the clause with its Alternate 1 
when the contracting officer, 
determines, in coordination with the 
contracting activity’s SADBUS, that 
there are no SDB manufacturers 
available that can meet the 
requirements of the solidtations. 

PART 226— OTHER SOCIOECONOMIC 
PROGRAMS 

9. Section 226.7003 is revised to read 
as follows: 

226.7003 General policy. 

In furtherance of the Government 
policy of placing a fair proportion of its 
acquisitions with HBCUs. Mis, and 
SDBs. section 1207 of Pub. L 99-661 and 
section 806 of Pub. L 100-180 
established an objective for the 
Department of Denfense of awarding a 
combined total of five percent of its total 
contract dollars during each of fiscal 
years 1987-89 to HBCUs, Mis and SDBs 
(see 219.201] and of maximizing the 
number of such entities partidpating in * 
Defense prime contracts and 
subcontracts. Executive Order 12320 
also contains additional guidance 
concerning HBCUs. It is the pobey of the 
Department of Defense to strive to meet 
these objectives through the enhanced 
use of outreach efforts, technical 
assistance programs, and the si>ecial 
authorities conveyed by these laws (e.g., 
through a total set-aside for HBCUs and 
Mis to acquire research and studies 
normaUy acquired from Higher 
Education Institutions (HEls). With, 
regard to technical assistance programs, 
it is the Department’s policy to provide 
HBCUs and Mis, technical assistance, to 
indude information about the' 
Department HBCU and MI program, 
advice about acquisition procedures, 
instructions on preparation of proposal, 
and such other assistance as is 
consistent with the Department’s 
mission. In the event an HBCU or MI 
submits an offer under an unrestricted 


} 
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acquisition that ofTcrs an evaluation 
preference for SDBs. the HDCU or MI 
bffer shall be evaluated as if it had been 
'submitted by an SDD concern (see 
252.21^7007(d)). 

PART 252-SOUCITATION 
PROVISIONS AND CONTRACT 
CLAUSES 

lO. Section 252^9-7CX)7 is revised to 
read as follows: 

252^ 1 9*7007 HoUce of evaluation 
preference for small disadvantaged 
business (SDB) concerns^* unrestricted 

As prescribed in 219.70U7(a), tnseit the 
following clause: 

Notice Evaluatioo Prefereoca for Small 
DUedvantaged Busineti (SDB) Coocems 
(Date) (Unrestricted). 

(a) Definition. (1) The term *'small 
disadvantaged business (SDB] concern**, 
as used in this clause, has the meaning 
set forth in the clause entitled Small 
Disadvantaged Business Concern 
RepresenUtion (DoD FAR Supplement 
Deviation). 

(b) Evaluation. (2) After all other 
evaluation tractors described in this 
solicitation are applied, and except as set 
forth in (b)(2) below, offers will be evaluated 
by adding a factor of ten percent (10%) to 
offers from concerns that art not SDB 
concerns and to oBers from those SDB 
concerns which elect to waive the SDB 
^valuation preference (see paragraph (c) 
oelow) by decking the box below. However, 
in no event may award to made to an SDB 
concern at a price which exceeds fair market 
price (as determined under FAR 19.80&-2) by 
more than ten percent (10%). 

The SDB offeror requests that the 
evaluation preference in subparagraph (b)(1) 
above not given to this offer. 

(3) The evaluation factor desirable in 
subparagraph (a)(1) above shall not be 
applied to (i) otherwise low offers of eligible 
products under the Trade Agreements Act as 
defined in DFARS 25.401 when the 
acquisition equals or exceeds the dollar 
threshold staled in FAR 25.402, or qualifying 
country end products as defined in DFARS 
25.011; or (ii) where the application would be 
inconsistent with a Memorandum of 
Understanding or any other international 
agreement with a foreign government (see 
Appendix T of the DoD FAR: Supplement). 

(c) Agreement (1) By submission of an 
offer and executioo of a contract the SDB 
Offeror/Contractor (except a n^ar dealer) 
who did not waive the evaluation preference 
by checking the box in paragraph (b) above 
agrees that in performance of the contract in 
the case of a contract for — 

(i) Services (Except Construction). At least 
fifty (50%) of the cost of contract performance 
incurred for personnel shall be expended for 
employees of the concem. 

(ii) Supplies. The concern shall perform 
work for at least fifty percent (50%) of the 
cost of manufacturing the supplies, not 
Including the cost of materials. 


(tii) (^neral Const/vetion. The concern .will 
perform at least fifteen percent (15%) of the 
coat of the contract not includi^ the coat of 
materials, %vitb Its own employees. 

(iv) Construction be epedal ttode 
contractors. The concern will perform at least 
twenty-five percent (25%) of the coat of the 
oootract not Indtidi^ the coat of materiaU« 
with ita own employees. 

Ad SDB regular dealer submitting an oiler 
in its own name, who did not waive the 
evaluation preferenoe by checking the box in 
paragraph (b) above, agrees to fnniiah. In 
performing this contract only end items 
manufactured or produced by SDB concerns 
in the United Sutet, iu territories and 
posssessiont, the Commonwealth of Puerto 
Rico, the US. Thist Territory of the Pacific 
islands, or the District of Columbia. However, 
this requirement does not apply in connection 
with construction or service ocmtracts. 

(d) HBCU/MI offer, in the event an 
HBCU/Ml as defmed at 226.7002 submits to 
the contracting officer, upon request a 
certification as to its HBCU/Ml status. 

(End of clause) 

Alternate I (Date) 

If a determination has been made in 
accordance with 219 J002 that there are not 
SDB manufacturers available who can meet 
the requirements of the solicitation, delete 
paragraph (c)(2) of the basic clause. 

11 . Section 252S19-7(nO is ismeDded 
by substituti ng th e word “(Dale)** in lieu 
of the date “(FEB 1988)**: by adding 
paragraph (4) to paragraph (c) of the . 
clause and by adding Alternate I to read 
as follows: 

252.219*7010 notice Of partial smalt 
bualheaa aet-aaide with preferential 
consideration for amall disadvantaged 
business (SOB) concerns. 

As prescribed at 2l9.508(S-72), insert 
the following clause: 

Notice of PartUl Small BuaineM Set-Aside 
With Preferential Coosideration for Small 
Disadvantaged Business (SDB) Coocems 
(FEB 1988) 

• • « • • 

(c) AsreemenL 

• ♦ • . . ♦ 

( 4 ) In order to be antiUed to preferential 
consideration, an SOB manufacturer or 
regular dealer submitting an offer in ita own 
name agrees to furnish, in perfonning the 
contract only end items manufacture or * 
prod*iced by SDB concerns Inside the United 
SUtea. iu territories and potseaaiona, the 
Commonwealth of Puerto Rico, the Trust 
Territory of the Pacific Islands, or the District 
of Colue>ia. However, this requiremenU 
does not apply in coone^on with 
oonstn»^tion nr service oon^(^. 

(fciid of clause] 

Alternate I (Date) 

If a determioatioD has been made in 
accordance with 219J08{S-72 ) that there are 


no SDD manufacturers available who can 
meet the requiremenU of the solicitation. 

Insert the following paragraph (c)(4) in lieu of 
paragraph (c)(4) of the buic clause: 

(c)(4) In order to be entitled to preferential 
consideratioa an SDB manufacturer or 
regular dealer aubmitUng an offer in iU own 
iimne agrees to fumiah. In performing this 
contract only end items manufactured or 
produced by amaU business concerns in the 
United Sutea,lulerritories and poasessions. 
the Commonwealth of Puerto Ritm, the U.S. 
TtusX Territory of the Pacific blands, or the 
District of Columbia. However this 
requirement does not apply in connection 
. with construction or service contracts. 

*12. Section 252.219-7012 is added to 
read as follows: 

252.219-7012 DIsadvanged business 
ooncema— notica of foUow-on 
procurement 

As prescribed in 219.508(8-74), insert 
the following clause: 

DiaadvanUged Businest Coocems^Notice of 
Following Procurement (Date) 

(a) Definition. As used in this clause, this 
term “disadvantaged busiiiess concern** 
means a bxisiness concern, including mass 
media, o%vned and controlled by individuals 
who are both socially and economically 
disadvantaged, as defined in regulations 
prescribed by the Sm ^ B usiness 
Administration at 13 CFR Part 124, the 
majority of earnings of which directly accrue 
to iucb individuals, which concern is not also 
■ .mall businsM conceni. 

(b) DoD FAR Supplement 2l9^(S-70)(a] 
provides that a follow-on procurement for 
supplies or aervices (except construction or 
A&£). acquired on the basis of an 
unrestricted competition, shall not be totally 
aet-aside for exclusive amall business 
participation when the contracting officer 
determines, based upon a written . 
certificatioD by the incumbent contractor, 
that contractor (1) is a disadvantaged 
business concern (as defined in paragraph (a) 
above. (2) derived contract revenues under 
the existing, contract which represent at least 
one-third of the contractor's total revenues 
derived during the performance~period of that 
oratracL and (3) desires to submit an offer in 
tespoiue to a foUow-on aolidtation. 

(c) If the Contractor meets the criteria in 
paragraph (b) (1) and (2) of this clause and 
desires to partidpste in a follow-on 
procurement the Contractor agrees that It 
shall within ten (10) calendar days (or such 
longer period as the Contracting Officer shall 
allow ^ter receipt of notioe by the 
Contracting Officer of a foUow-on 
requirement^ 

(1) Certify In writing that It meets the 
criteria in paragraph (b) (1) and (2) above, 
and 

(2) Provide such supporting documentation, 
as the Contracting Officer may require to 
verify the contractor's status. 

(FR Doc 68-28030 Filed 12*7-^; 6:45 am) 
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219.502*2'70 Total set*asides for small 
disadvantaged business concerns. 



(a) Except as provided in paragraph (b), 
the contracting officer shall set aside an 
acquisition for small disadvanuged busi- 
nesses when there is a reasonable expectation 
that — 


(1) Offers will be received from at least 
two responsible small disadvanuged business 
(SDB) concerns who — 

(1) Can comply with the FAR 52219-14 
limitations on subcontracting; or 

(ii) In the case of SDB regular dealers, will 
provide the supplies of SDBs (except as’ pro- 
vided in Alternate I of the clause at 
252 . 219 - 7002 , Notice of Small Disadvan- 
uged Business Set-Aside. 

(2) Award will be made at not more than 
ten percent above fair market price; and 

(3) Scientific and/or technological ulent 
consistent with the demands of the acquisi- 
tion will be offered. 

(b) Do not set aside acquisitions for SDBs 
when — 


(1) The product or service has been suc- 
cessfully acquired as a small business set- 
aside (see FAR 19.501(g)); 



(2) The acquisition is for construction, 
including maintenance and repairs, and is 
under $2 million, or is for dredging under 
million; 


(3) The acquisition is for architect-engi- 
neer services or construction design for mili- 
tary construction projects, without regard to 
dollar value; 

(4) The acquisition is reserved for the 8(a) 
program; 


(5) The acquisition is processed under 
small purchase procedures; or 

(6) The acquisition is for commissary or 
exchange resale items. 

(c) See 205.207(d) for information on Com- 
merce Business Daily synopsis. 



( 

219.508 Solicitation provisions and 
contract clauses. 

(d) Use the clause at 252219-7001, Notice 
of Partial Small Business Set-Aside with Pref- 
erential Consideration for Small Disadvan- 
taged Business (SDB) Concerns, instead of 
the clause in FAR 52219-7, Notice of Partial 
Small Business Set-Aside. Use the clause with 
iu Alternate I when the contracting officer 
determines that there are no small disadvan- 
taged business manufacturers that can meet 
the requirements of the solicitation. 

(e) Use the clause at 52219-14, Limita- 
tions on Subcontracting, also in small disad- 
vantaged business set-asides. 


219.508-70 Solicitation 
contract clauses. 


provisions and 


-. 1-1 i/isaavantaged Business Se AcTwI • 


provisions and 

contract clauses. 

Use the clause at 252219-7006, NoUce of 

taged Business Concerns, in soliciutions and 
contracts involving the evaluatbn Srefe" 

Bus- 
iness &t-i^ide with Preferential C^nsidera- 

Uon for Small Disadvantaged Business 
Concerns. Use the clause with its Alternate I 
i^en the contracUng officer determiJS that 
there are no small disadvantage? bSi?± 
manufacturers that can meet the reouire 
mentsofthesoliciution. require- 




( 
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252.219-7001 Notice of partial small 
business set-aside with preferential 
consideration for small disadvantaged 
business concerns. 

As prescribed in 219.508(d), use the follow- 
ing clause: 


NOTICE OF PARTIAL SMALL 
BUSINESS SET-ASIDE WITH 
PREFERENTIAL CONSIDERATION 
FOR SMALL DISADVANTAGED 
BUSINESS CONCERNS (DEC. 1991) 

(a) Definitions. 


Labor surplus area, as used in this clause, 
means a geographical area identified by the 
Department of Labor as an area of labor surplus. 

Labor surplus area concern, as used in this 
clause, means a concern that, together with iu 
first tier subcontractors, will perform substan- 
tially in labor surplus areas. 

Perforin substantially in labor surplus areas, as 
used in this clause, means that the costs incurred 
under the contract on account of manufacturing, 
production, and performance of services in labor 
surplus areas exceed 50 percent of the contract 
price. 

Small business concern, as used in this clause, 
means a concern, including its affiliates, that is 
independently owned and operated, not dominant 
m the field of operation in which it is bidding on 
Government contracts, and qualified as a small 
business under the size standards in this soliciu- 
lion. 


Small disadvantaged business concern, as used 
in this clause, means a small business concern, 
owned and controlled by individuals who are both 
socially and economically disadvantaged, as 
defined by the Small Busing Administration at 
13 CFR pan 124, the majority of earnings of 
which directly accrue to such individuals. This 
term also means a small business concern owned 
and controlled by an economically disadvantaged 
Indian tribe or Native Hawaiian organization 
which meets the requirements of 13 CFR 124.112 
or 13 CFR 124.113, respectively. 

. (b) General. A portion of this requirement, 
identified elsewhere in this solicitation, has been 
set aside for award to one or more small business 
concerns. After offers for the non-set-aside portion 
have been evaluated, negotiations will be con- 
ducted for the set-aside portion. 


(1) Offers on the non-set-aside portion will be 
evaluated and award made in accordance with the 
other provisions of this sdiciution. 


(2) The set-aside portion will be negotiated, in 
accordance with this clause, with small business 
^®i'cerns which submitted offers on the non-set- 
aside portion. 


(c) Award of the set-aside portion. (1) Small 
bi^tncss Oiffrors on the non-set-Aside portion will 
^ selected for negotiation of the set-aside portion 
baMd on their standing — first in terms of group 
and then in terms of lowest responsive offer on the 
n<m>set>aside portion. 


(i) Group 1 Small disadvantaged business 
concerns which arc also labor surplus area con- 
cerns. 


(ii) Group 2 — ^Small business concerns which 
are also labor surplus area concerns. 

(iii) Group 3— Other small disadvantaged busi- 
ness concerns. 

(iv) Group 4— Other small business concerns. 

(2) The set-aside portion will be awarded at the 
highest unit price(s) in the contract(s) for the non- 
sel-aside portion, adjusted to reflect transporta- 
Uon and other costs appropriate for the selected 
contractor(s), except— 

(i) Award of the set-aside portion to a small 
disadvantaged business concern will be at the 
lower of — 


(A) The price offered by the concern on the non- 
sct-aside portion; or 

(B) A price that does not exceed the award 
pnee on the non-set-aside portion by more than 
ten percent. 

(ii) When award under the set-aside portion is 
to a concern offering a nonqualifying country end 
product and the highest unit price in the con- 
tract(s) is for a domestic or qualifying country 
cn^^product. the set-aside price will be the higher 

- (A) The highest award price for a nonqualifying 
country end product under the nonset-aside; or 

(B) A price which, when adjusted by the Buy 
>unencan Act evaluation factor, would equal the 
highest unit price in the contract(s). 

(ui) When award under the set-aside portion is 
to a COTcem offering a domestic end product and 
the highest unit price in the contraa(s) is for a 
nonqualifying country end product which was 
waluated using the Buy Ameritan Act evaluation 
factor, th^e set-aside price will be awarded at the 
evaluated price of the non-qualifying country. 

(iv) When award under the set-aside portion is 
to a concern offering a domestic end product and 
the highest unit price in the contracts) is for a 
nonqualifying country end product which was 
evaluated without the Buy American Act factor— 



( 




(A) And award was made to a domestic or 
qualifying country offer at a price lower than the 
high contract price, the set-aside price will be the 
highest unit price in the contract(s). 

(B) And award was not made to a domestic or 
qualifying country offer at a price lower than the 
high contract price, the set-aside price will be the 
lower of — 

(1 ) The highest unit price under the con- 
tract(s) as adjusted by the Buy American Act 
evaluation factor; or 

(2 ) The lowest offered price for a domestic or 
qualifying country end product which was not 
awarded under the nonset-aside. 

(v) Where the Trade Agreements Act applies to 
the nonset-aside portion, offers of eligible products 
will be treated as if they were qualifying country 
end products. 

(vi) Discount terms used in evaluation of the 
highest non-set-aside award price will apply to the 
set-aside award price. 

(3) If negotiations are not successful for any 
part of the set-aside portion, the set-aside will be 
dissolved for that part and the requirement will 
be resolicited. 

(d) Token offers. The Government reserves the 
right to not consider token offers or offers 
designed to secure an unfair advantage over other 
offerors eligible for the set-aside portion. 

(e) Eligibility for preference as a labor surplus 
area concern. Small business or small disadvan- 
taged business offerors which claim preference for 
the set-aside portion as a labor surplus area con- 
cern, must list the labor surplus area location(s) of 
offeror or first tier subcontractors, which account 
for more than 50 percent of the contract price. 

Name of Company; 

Street Address; 


(B) Identification of each labor surplus area in 
which contract and subcontract performance is 
taking or will take place. 

(C) The total costs incurred and to be incurred 
under the contract in each of the labor surplus 
areas by the contractor and first tier subcontrac- 
tors. 

(D) The total dollar amount attribuuble to 
performance in labor surplus areas. 

(2) A manufacturer or regular dealer, which 
claims preference as a small disadvantaged busi- 
ness and submits an offer in its own name, agrees 
to furnish in performing this contract only end 
items manufactured or produced by small disad- 
vantaged business concerns in the United Sutes, 
iu territories and possessions, the Commonwealth 
of Puerto Rico, the U^. Trust Territory of the 
Pacific Islands, or the District of Columbia. 

(End of clause) 

ALTERNATE I (DEC, 1991) 

As prescribed in 219.508(d), substitute the fol- 
lowing paragraph (fX2) for paragraph (fX2) of the 
basic clause; 

(0(2) A regular dealer, which claims preference 
as a small disadvantaged business and submits an 
offer in its own name, agrees to furnish in per- 
forming this contract only end items manufac- 
tured or produced by small business concerns in 
the United States, its territories and possessions, 
the Commonwealth of Puerto Rico, the U.S. Trust 
Territory of the Pacific Islands, or the District of 
Columbia. 


252,219-7002 Notice of small 
disadvantaged business set-aside. 

M prescribed in 219.508-70, use the fol- 
lowing clause: 


City/County; 

Suie; 

(f) Agreements. 

(I) If awarded a contract as a small disadvan- 
taged business-labor surplus area concern or as a 
small business-labor surplus area concern, the 
offeror — 

(i) Will perform the contract, or cause it to be 
performed, substantially in areas classified as 
labor surplus areas. 

(ii) If the contract is in excess of $25,000, will 
submit a report to the Contracting Officer within 
30 days after award that contains the following 
information — 

(A) The dollar amount of the contract. 




notice OF SMALL 
DISADVANTAGED BUSINESS SET- 
ASIDE (DEC. 1991) 

(*) Definition. S nu U disedvantng^ business 
^cem. as used in this dause, means a small 
busing rancern. owned and controlled by indi- 
wdiuls who are both socially and econoiiicaUy 
^dvanug^. as defined by the Small Businea 
Administration at 13 CFR Part 124, the majority 
of eanungs of which directly accrue to such indi- 
viduaU. This term also means a small business 
^cern owned and controUed by an economically 
disadvan^ed Indian tribe or Nauve Hawaiian 

Ihe requirements of 13 
CFR 124.1 12 or 13 CFR 124.113, respectively. 

(b) General Offers are sdicited only from small ‘ 
disadvanuged business concerns. Offers received 
iroin concerns that are not small disadvanuged 
businesses arc nonresponsive and will be rejected. 


( 

(c) Agreemeni. A small disadvanugcd business 
manufacturer or regular dealer, which submits an 
offer in its own name, agrees to furnish in per- 
forming this contract only end items manufac- 
tured or produced by small disadvantaged 
business concerns in the United States, its territo- 
ries and possessions, the Commonwealth of Puerto 
Rico, the U.S. Trust Territory of the Pacific 
Islands, or the District of Columbia. 

(End of clause) 

ALTERNATE I (DEC. 1991) 

As prescribed in 219.508-70. substitute the fol- 
lowing paragraph (c) for paragraph (c) of the 
basic clause: 

(c) Agreement. A small disadvantaged business 
regular dealer submitting an offer in iU own name 
agrees to furnish in performing this contract only 
end items manufactured or produced by small 
business concerns in the United Sutes, its territo- 
ries and possessions, the Commonwealth of Puerto 
Rico, the U.S. Trust Territory of the Pacific 
Islands, or the District of Columbia. 


252.219-7006 Notice of evaluation 

preference for small disadvantaged 

business concerns. 

As prescribed in 219.7003, use the follow- 
ing clause: 

NOTICE OF EVALUATION 
PREFERENCE FOR SMALL 
DISADVANTAGED BUSINESS 
CONCERNS (DEC 1991) 

(a) Definitions. Historically black colleges and 
universities, as used in this clause, means institu- 
tions determined by the Secretary of Education to 
meet the requirements of 34 CFR 6082. 

Minority institutions, as used in this clause, 
means institutions meeting the requirements of 
paragraphs (3), (4), and (5) of section 312(b) of 
the Higher Education Act of 1965 (20 U.S.C. 
1058). The term also means any nonprofit 
research institution that was an integral part of a 
historically black college or university before Nov- 
ember 14, 1986. 

Small disadvantaged business concern, as used 
in this clause, means a small business concern, 
owned and controlled by individuals who are both 
socially and economically disadvantaged, as 
defined by the Small Business Administration at 
13 CFR part 124, the majority of earnings of 
which directly accrue to such individuals. This 
term also means a small business concern owned 
and controlled by an economically disadvantaged 
Indian tribe or Native Hawaiian organization 
which meets the requirements of 13 CFR 124.112 
or 13 CFR 124.113, respectively. 

(b) Evaluation preference, (1) Offers will be 
evaluated by adding a factor of ten percent to the 
price of all offers, except — 

(i) Offers from small disadvantaged business 
concerns, which have not waived the preference; 

(ii) Offers from historically black cdl^es and 
universities or minority institutions, which have 
not waived the preference; 


(iii) Otherwise successiui offers of — 

(A) Eligible products under the Trade Agree- 
ments Act when the dollar threshold for applica- 
tion of the Act is exceeded; 

(B) Qualifying country end products (as defined 
in the Defense Federal Acquisition Regulation 
Supplement clause at 252225-7001, Buy Ameri- 
can Act and Balance of Paymenu Program); and 

(iv) Offers where application of the (actor 
would be inconsistent with a Memorandum of 
Understanding or other international agreement 
with a foreign government. 

(2) The ten percent faaor will be applied on a 
line item by line item basis or to any group of 
items on which award may be made. Other evalu- 
ation factors described in the solicitation will be 
applied before application of the ten percent fac- 
tor. The ten percent factor will not be applied if 
using the preference would cause the contract 
award to be made at a price which exceeds the 
fair market price by more than ten percent. 

(c) Waiver of evaluation preference. A small 
disadvanuged business, historically black college 
or university, or minority institution offeror may 
elect to waive the preference, in which case the 
ten percent factor will be added to its offer for 
evaluation purposes. The agreements in para- 
graph (d) do not apply to offers which waive the 
preference. 

Offeror elects to waive the preference 

(d) Agreements. (1) A small disadvantaged bus- 
iness concern, historically black college or univer- 
sity. or minority institution offeror, which did not 
waive the preference, agrees that in performance 
of the contract, in the case of a contract for — 

(i) Services, except construction, at least 50 
percent of the cost of per^nel for contract per- 
formance will be spent for employees of the con- 
cern. 

(ii) Supplies, at least 50 percent of the cost of 
manufacturing, excluding the cost of materials, 
will be performed by the concern. 

(iii) General construction, at least 15 percent of 
the c«t of the contract, excluding the cost of 
materials, will be performed by employees of the 
concern. 

(iv) Construction by special trade contractors, 
at least 25 percent of the cost of the contract, 
excluding the cost of materials, will be performed 
by employees of the concern. 
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(2) A small disadvanugcd business, hislwically 
black college or university, or minority institution 
regular dealer submitting an offer in its own name 
agrees to furnish in performing this contract only 
end items manufactured or produced by small 
disadvantaged business concerns, historically 
black colleges or universities, or minority institu< 
lions in the United Sutes, its territories and pos- 
sessions, the Commonwealth of Puerto Rico, the 
U.S. Trust Territory of the Pacific Islands, or the 
District of Columbia. 

(3) Upon request, a historically black college or 
university or minority institution offeror will pro- 
vide the Contracting Officer evidence that it has 
been determined to be an HBCU or MI by the 
Secretary of Education. 

(End of clause) 

ALTERNATE I (DEC. 1991) 

As prescribed in 2197003. substitute the 
following paragraph (dX2) for paragraph 

(dX2) of the basic clause: 

(dx^i A small disadvantaged business, histori- 
cally black college or university, or minority insti- 
tution regular dealer submitting an offer in its 
own name agrees to furnish in performing this 
contract only end items manufactured or pro- 
duced by small business concerns, historically 
black colleges or universities, or minority institu- 
tions in the United Sutes. its territories and pos- 
sessions. the Commonwealth of Puerto Rico, the 
U.S. Trust Territory of the Pacific Islands, or the 
District of Columbia. 
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Honorable Lloyd Bentsen 
United States Senator 
961 Federal Building 
Austin, TX 78701 


Dear Senator Bentsen: 



This is in response to your letter of 29 May 1992 to Mr. G. c. 
Flessate, Staff Director, Congressional Affairs, Defense Logistics 
Agency, regarding the E)oD Saedl Disadvantaged Business (SDB) 
progxan as it is applied in the bulk fuels purchases progran. 
your constituent is concerned with the requirement that a company 
participating in the SDB program must have an SDB source of 
•Droduct. Your inquiry was forwarded to the Defense Fuel Supply 
Center (DFSC) for direct response. 


Section 1207 of Public Law 99-661 (1986) authorizes DoD to pay a 
price premium to SDBs not exceeding 10 percent of the fair market 
price. Under the regulations applicable to the bulk fuels program 
of DFSC, the source of the product mast be an SDB manufacturer. 

The reason for this restriction is that the bulk fuels program is 
primarily a manufacturer's program; less than one percent of the 
volume is purchased from dealers. Since the bulk fuels program is 
primarily a manufacturer's program, it would be inappropriate to 
pay the premium to SDB dealers who did not use SDB manufacturers 
as* the source of product. This woiild result in greatly increased 
premiums, with the benefit not going to SDB manufacturers , but to 
small business manufacturers acting as subcontractors. This 
voxild diminish the ability of the SDB program to develop SDB 
manufacturers . 



The current SDB program in bulk fuels has been very effective in 
assisting SDB refineries in ma]cing sales to DoD, while not 
decreasing the sales from small business refineries. !Rie majority 
of the product involved in DFSC's SDB program is Jp-4 jet fuel. 

In 1988, prior to the SDB program, 24 percent of the DFSC 
' purchases of JP-4 was from small business refineries, including 
5 percent from SDBs. In 1991, 37 percent of the purchases was 
from small business refineries, including 9 percent from SDBs. 
Thus, both SDBs and small businesses have been able to increase 
their business with DoD since the SDB program was implemented. 
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DFSC G PAGE 2 

Honorable Lloyd Benbsen 


bility of the^SDB participSJts^n^S^fv respoiisi- 

prograe currently has the particinatJon^^ programs. The SDB 

contractors, although there ha^e ° of several reliable 
past that had serious probleL contractors in the 

result of the difficulties tsr^ problems often were a 

companies, trying to enter the refLS^busines^^^c^^^^ small 
companies were unable to become bJo?^k? * - 

of the 10 percent evaluation prefereiS^^^'ml®^^^^.'**® subsidy 
the most serious problems are no ^<2 

having any serious problems with ^ent s“ciS&ac?Ss . 

the SDB status of several con^nt^ie challenge 

their relationships with grounds, including 

these matters, confirmed the SDB Satu?^of i^le on 
but one of these cases In tho «„o 7 the companies in all 

held not to be an SDB, 'the cSpany rStrurtu^^J*^^ the company was 
the requirements for SDB stat-n« ^ order to meet 

challenges based on any new evidence found. ^ subSittId to dfsc. 

I hope this is responsive to your constituent's 

similar response has been provided to RepresentativrSn*DeLy. 

Sincerely, 



MICHAEL D. Booth 

CAPTAIN, SC, CSN 
Acting D^>uty Commander 







§ 124^1 

sh&ll so notify the SBA, specifying the 
reasons for the deniaL This informa- 
tion shall be made a part of the con- 
tract file for the requirement* 

(c) An 8(a) Participant selected by 
the SBA to perform or negotiate an 
8(a) contract may request the SBA to 
protest the procuring agency's esti- 
mate of the fair market price for such 
contract pursuant to paragraph (b) of 
this section. 

9 124.321 Joint venture agreesNats. 

(a) PrertQuisites for Joint venture 
ogrtemenL If approved by the AA/ 
MSBd^COD or his/her designee, an 
8(a) concern may enter Into a joint 
venture agreement, as defined in 
i 124.100, with another small business 
concern, whether or not an 8(a) partic- 
ipant, for the purpose of performing a 
specific 8(a) contract. A joint venture 
agreement is permissible only when 
the 8(a) concern lacks the necessary 
capacity to perform the contract on its 
own. and when the agreement is fair 
and equitable and will be of substan- 
tial benefit to the 8(a) concern. 

(b) Size limitations. Except for cer- 
tain Program Participants owned and 
controlled by Indian tribes, an 8(a) 
concern entering into a Joint venture 
agreement with another concern is 
considered to be affiliated for size pur- 
poses with the other concern with re- 
spect to performance of the 8(a) sub- 
contract. As such, the annual receipts 
or employees of the other concern are 
included in determining the size of the 
selected 8(a) concern. The combined 
annual receipts or employees of the 
concerns entering into the Joint ven- 
ture must meet the size standard for 
the SIC code Indiistry designated for 
the contract. See paragraph (h) of this 
section for Joint ventures controlled 
by tribally-owned concerns. 

(c) Contents of Joint venture agree- 
ments. The following provisions shall 
be included in all Joint venture agree- 
ments: 

(1) A provision setting forth the pur- 
pose of the Joint venture. 

(2) A provision designating the par- 
ties to the Joint venture as co-manag- 
ers. 

(3) A provision stating that not less 
than 51 percent of the net profits 
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earned by the joint venture shall be 
distributed to the 8(a) concern. 

(4) A provision providing for the es- 
tablishment and administration of a 
gperlal bank account in the name of 
the joint venture. This account shall 
require the signature of all partici- 
pants to the joint venture or dmignees 
for withdrawal purposes. All payments 
due the joint venture for performance 
cm an 8(a) subcontract shall be depos- 
ited in the special account fitmi which 
all expenses incurred under the sub- 
contract shaU be paid. 

(5) An itemized description of all 
major equipment, facilities, and other 
resources to be furnished by each par- 
ticipant to the joint venture, with a 
detailed schedule of cost or value of 
each. 

(6) A provision specifying the re- 
sponsibilities of the parties with 
regard to contract performance, 
source of labor and negotiation of the 
8(a) contract and any subcontracts to 
the joint venture. 

(d) Other reQuirements. Joint ven- 
ture agreements are subject to the fol- 
lowing additional requirements: 

(1) The joint venture agreement 
must be approved in advance of con- 
tract award by the AA/MSBd^CX)D or 
his/her designee. 

(2) An employee of the 8(a) concern 
must be the designated project manag- 
er responsible for contract perform- 
ance. 

(3) Aocoxmting and other adminis- 
trative records relating to the Joint 
venture shall be kept in the office of 
the 8(a) concern, unless approval to 
keep them elsewhere is granted by the 
Regional Administrator or his/her 
designee upon written request. Upon 
completion of the contract performed 
by the Joint venture, the final original 
records shall be retained by the 8(a) 
concern. 

(4) Quarterly financial statements 
showing cumulative contract receipts 
and expenditures (including salaries of 
the joint venture's principals) shall be 
submitted to SBA not later than 45 
days after each operating quarter of 
the joint venture. 

(5) A project-end profit and loss 
statement shall be submitted no later 
than 90 days after completion of the 
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STEPTOE & JOHNSf M 

ATTORNEYS AT LAW 


PHOENIX, ARIZONA 
CITIBANK TOWER 

TELEPHONE: (002) 200-0010 
FACSIMILE; (002) 274-1970 


THOMAS M. BARBA 
(202) 429-0127 


April 6, 1993 


1330 CONNECTICUT AVENUE. N.W. 
. WASHINGTON. D.C. 20036-1795 


(202) 429-3000 
FACSIMILE: (202)429-0204 
TELEX: 69-2503 


STEPTOE & JOHNSON INTERNATIONAL 
AFFILIATE IN MOSCOW, RUSSIA 


TELEPHONE: (0t1-7- 502) 220-2220 


Mrs. Alyce Sullivan 

Defense Acquisition Regulations Council 

Cafritz Building 

1211 South Fern Street 

Room Number C-102 

Washington, DC 22202 

Re: PAR Case 91-54 

Dear Mrs. Sullivan: 

These supplemental comments are submitted on behalf of 
four small business refiners!^ in response to DoD's notice and 
request for comments on DAR Case 91-54 "Defense Federal 
Acquisition Regulation Supplement: Joint Ventures" ("proposed 
Rule" or "Rule") 57 Fed. Reg. 56895 (Dec. 1, 1992). Three of the 
four small business refiners are members of the American 
Independent Refiners Association. After submission of initial 
comments, our clients obtained and reviewed the comments filed in 
opposition to the proposed regulation by the Defense Fuel Supply 
Center and Barrett Refining Company. 

Although we understand that the DAR Council does not 
ordinarily entertain replies to comments, we submit the following 
supplemental comments on behalf of the above listed companies in 
order to take issue with several misleading comments and 
erroneous statements of fact and law by the DFSC and Barrett. 

Our clients hope that the DAR Council will be able to consider 
this information in evaluating the proposed rule. 


The refiners are Berry Petroleum of Kilgore, Texas, 

Calcasieu Refining Company of Lake Charles, Louisiana, Huntway 
Refining Company of Wilmington, California, and Laketon Refining 
Company of Laketon, Indiana. 
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The comments of both the Defense Fuel Supply Center 
("DFSC") and Barrett Refining Company ("Barrett”) incorrectly 
suggest that Congress intended that small disadvantaged business 
("SDB") participation in the price preference portion of DoD's 
bulk fuels program be limited to manufacturers and exclude SDB 
regular dealers. See Letter dated January 28, 1993 from Capt. 
L.H. Carpenter to the DAR Council ("DFSC comments") at 2. 

Congress has indicated no such intent. Indeed, Congress has 
instructed the Secretary of Defense to ensure just the opposite - 
- broad based participation of all SDBs in the Department's 
Section 1207 program. 

Barrett's comments unabashedly state that DoD's Section 
1207 program is designed to assist "small disadvantaged 
businesses, particularly manufacturers . by creating access to the 
lucrative defense marketplace." The DFSC comments likewise state 
that DSFC views its mission as one "to provide premiums to SDB 
manufacturers who are natural participants in the bulk fuels 
market" and that permitting other SDB participation in the bulk 
fuels area, "would actually have a negative impact on the true 
purpose of the SDB program." 

Regrettably, the DFSC misunderstands the clear 
directions of Congress, which require the Section 1207 program be 
one of inclusion of all kinds of SDBs; not one that excludes SDBs 
that the DFSC does not view as "natural participants." Section 
1207 P.L. 99-661 instructs the Secretary of Defense to "maximize 
the number of minority concerns . . . participating in the 
program." 10 U.S.C. § 2301 (note (e)(4)). Nothing in the law 
even suggests that SDB manufacturers should be preferred over SDB 
regular dealers in obtaining price preference awards. 

The proposed regulation would assist DoD in meeting the 
goal set by Congress by allowing a greater number of SDB concerns 
to participate in the DoD program, and would spur greater 
competition by expanding the number of companies competing for 
the government's business. The DFSC's view that it is somehow 
empowered to select those it views as "natural participants" for 
bulk fuels price premiums is at odds with the instructions of 
Congress and should not be perpetuated in the proposed 
regulation. 

Barrett states that the Joint Conference Report 
accompanying the Defense Authorization Act of FY 1993, "directed 
DoD to publish a proposed regulation concerning DoD's version of 
the non-manufacturing rule which DoD had developed (DAR Case No. 
91-055)." Barrett Comments at 3. However, this misstates the 
conference report. The report actually states: 
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the conferees direct the Secretary of Defense 
to issue a proposed regulation for comment on 
the non>manufacturer rule. 

The conferees' clear intent is to preclude the 
continued use of "temporary deviations" which have served to 
completely block SDB dealer participation in the bulk fuels 
contracting program and which have been implemented without 
notice or opportunity for public comment. 

Barrett's comments mislead in that they suggest SDB 
refiners are at an historical financial disadvantage when 
compared to small business refiners: 

Disadvantaged manufacturers like Barrett 
entered the petroleum refining industry 
without the benefit of huge profits generated 
during the allocations period (which 
permitted then-existing refineries to 
purchase their facilities and finance their 
own crude oil acquisitions) . For such 
disadvantaged petroleum refiners like 
Barrett, the cost of operations, including 
debt servicing and crude oil purchasing, is 
staggering. Much of the SDB price preference 
paid to such SDB manufacturers is used just 
to compensate for this severe financial 
disadvantage. 

Barrett Comments at 5. 

This wording seems to imply that Barrett has a 
financial disadvantage relative to regular small business 
competitors because the latter had accumulated a large amount of 
wealth during the allocations period and is now using that wealth 
to advantage in competing with Barrett. This implication is 
completely false. None of the small business competitors for 
Government contracts in the geographical areas supplied by 
Barrett were owners of the "then-existing refineries" during the 
period of time referred to in Barrett's comments.^' Only one of 
60 small business refineries in operation at that time still has 


Attachment A, excerpted from the March 30, 1991 Oil and Gas 
Journal, lists the 60 small business refineries in the states of 
Florida, Alabama, Mississippi, Louisiana, Arkansas and Texas just 
before the allocations or entitlement period ended. 
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the sane ownership it did then, and that refiner does not supply 
bulk fuels to the Government. 

Barrett complains that under the Proposed Rule, "with 
little or no investment, a SDB regular dealer could form a joint 
venture with a non-SDB refiner.^' The joint venture would then 
be permitted to supply the product of the non-SDB refiner and 
still take advantage of the DoD SDB price premium." However, 
Barrett fails to point out the similarity between this joint 
venture relationship and the relationships between SDB 
manufacturers and those financing their operations. 

Under the DFSC bulk fuels program, a minority 
individual with essentially no refining experience and "little or 
no investment" can be financially sponsored by one or more 
entities which furnish the facilities needed for refining, the 
working capital needed for operations, and assist in other areas 
such as arranging raw material supplies. Under this kind of SDB 
financing arrangement, the lion's share of the subsidies paid by 
U.S. taxpayers does not accrue to the benefit of the SDB.-' 

Barrett also complains that if the Proposed Rule is 
adopted "[W]hat will be left, at best, will be nothing more than 
SDB regular dealers acting as fronts for non-disadvantaged small 
and large refiners."^' However, the Proposed Rule precludes 
SDB dealers from purchasing supplies from large refiners. Also, 
under the proposed program SDB dealers would not be acting as 
fronts for non-disadvantaged small refiners any more than, if as 
much as, SDB manufacturers are acting as fronts for the large 
companies financially sponsoring their operations. It should be 
easier for the SBA and DoD to assure that an adequate share of 
the Government subsidies actually accrue to the SDB if both the 
SDB dealer/small business refiner relationships and the SDB 
manufacturer/financing entity relationships are required to be 
structured in some sort of joint venture relationship which 
requires disclosure of the share of Government subsidy payments 
the minority will be allowed to retain. 


Barrett comments at 6. 

Barrett's comments do candidly disclose that "much of the 
SDB price preference paid to such SDB manufacturers is used just 
to compensate for this severe financial disadvantage." 
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Barrett Comments at 6. 
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DFSC asserts at page 1 of its conunents that "the 
primary damage [under the Proposed Rule] would be to existing SDB 
manufacturers." However, DFSC fails to disclose that there are 
only three SDB manufacturers who were in business and received 
SDB bulk fuels contracts before 1992 who are still in business. 
One of those three, an Alaskan company, has been awarded only a 
deminimus amount of price premium dollars and has not filed 
comments opposing the Proposed Rule. The other two companies' 
operations have been financed by a subsidiary of the same large 
foreign trading company. Together these two companies had 
already received awards containing Government price subsidies of 
over $26 million through October 1992 and each has already 
received additional awards with subsidies in 1993. Each is still 
certifying to the DFSC that it is economically disadvantaged and 
the DFSC continues to accept the statement that these companies 
who already obtained many millions of dollars in annual price 
premiums are "economically disadvantaged." 

DFSC is also somehow under the incredible 
misunderstanding that the law requires all SDBs to have a 
"$250,000 maximum net worth." See DFSC Comments at 1. if there 
were a $250,000 maximum net worth limitation for SDBs, Barrett 
Refining Company, which has already been awarded contracts 
containing over $18 million in price premiums (Government 
subsidies) , certainly would not qualify as a SDB.^/ 

Regrettably, at the present time, the law provides no clearly 
defined limitation as to the net worth level of the owner of a 
SDB entity who is merely recjuired to certify that he considers 
himself economically disadvantaged. 

Sections (c) through (h) of DFSC's comments deal with 
imagined difficulties associated with administration of a joint 
venture program. Many of these suggestions appear valid provided 
the same requirements are placed on all SDBs whether dealer or 
manufacturer. SDB manufacturers are currently subject to no such 
limitation and their operations do not comply with the proposed 
items . 


Each SDB program should require that the SDB have 
arrangements which will result in the SDB getting and being able 
to retain an appropriate share of the Government subsidy payments 


2' Furthermore, Dun & Bradstreet information indicates the 
principal owner of that corporation is also the owner of Barrett 
Drilling Company, which is shown to have a net worth of several 
million dollars. 
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and preclude Government subsidies wherein most of the benefits go 
to an entity controlling the financing of the operations. 

Finally, the proposed regulation could serve to permit 
increased competition among refiners; the most efficient refiners 
would survive without continued Government assistance. Those 
operations that cannot survive in a competitive environment 
should not be provided Government assistance in perpetuity. 

We hope that the DAR Council will be able to consider 
this information in making its decision relative to the 
regulation under consideration. 

Sincerely, 

i, 

Thomas M. Barba 


cc: Hon. Sam Nunn, Chairman, Senabe Armed Services Commibbee 

Hon. Ron Dellums, Chairman, House Armed Services Commibbee 


Florida : 


Alabaaat 


Mississippi < 


Louisiana: 


ARKANSAS: 
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ATTACHMENT A 

SlUOiL BUSINESS RBPINBRIBS EARLY 1981 
(FROM OIL i OAS JOXIRNAL — MARCH 30, 1981) 


Manatee Energy 
(Palmetto) 
Seminole 

(St. Marks) 

Marion (Theodore) 
Mobile Bay 
(Chickasaw) 
Vulcan (Cordova) 
Warrior (Holt) 

Ergon (Vicksburg)* 
Natchez (Natchez) 
Vicksburg 
(Vicksburg) 


Bayou State 
(Hosston) 

Bruin (St, James) 
Calumet 

(Princeton) 

Canal 

(Church Point) 
Claiborne (Lisbon) 
CPI (Lake Charles) 
Evangeline 
(Jennings) 

Hill 

(Krotz Springs) 
La Jet (St. James) 
Lake Charles 
(Lake Charles) 
Mallard (Gueydon) 
Mt. Airy 
(Mt. Airy) 

Port Petroleiun 
(Stonewall) 
Shepherd 

(Nermentau) 
Sooner (Egan) 
Slapco (Mermentau) 
T&S (Jennings) 


5XA8: Adobe (La Blanche) 

Carbonit (Heame) 

Clinton Manges 
(Tucker) 

Copano ( Ingles ide) 
Dorchester 

(Mt. Pleasant) 

Eddy (Houston) 

Erickson (Port Neches) 
Flint (San Antonio) 
Friendswood (Houston) 

Gulf States 

(Corpus Christ!) 

Howell (San Antonio) 
Liquid Energy 
(Bridgeport) 

Longview (Longview) 
Pioneer (Nixon) 

Pride (Abilene) 

Saber (Corpus Christ!) 
Sentry (Corpus Christ!) 
Signmore (Three Rivers) 
South Hampton (Silsbee) 
Texas Armada (Ft. Worth) 
Thriftway (Graham) 
Tipperary Ungleside) 

Uni (Ingleside) 

Verdette (Brownsville) 
Winston (Ft. Worth) 

OKLAHMIA: Allied Material (Stroud) 

Hudson (Cushing) 

OKC (Okmulgee) 

Oklahoma Refining 
(Cyril & Thomas) 
Tonkawa (Arnett) 


Berry (Stevens) 
Cross (Smackover) 


ONLY REFINERY WITH SAME OWNERSHIP 
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18021 420-3000 
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STBTOE « JOHNSON NTBINAnONAL 
AFFIUATE IN MOSCOW, ftUaSIA 

TELEPHONE; (on -7- 602) 220-2220 


THOMAS M. BARBA 
(202)430-6137 


January 29, 1993 


Mrs. Alyce Sullivan 
Cafritz Building 
1211 South Fern Street 
Room # C-102 
Washington, D.C. 22202 

Re ; PAR Case 91-54 
Dear Mrs. Sullivan; 

Enclosed please find the comments of Berry Petroleum, 
Calcasieu Refining Co., Huntway Refining Co., and Laketon 
Refining Co. on "Defense Federal Accjuisition Regulation 
Supplement: Joint Ventures,” 57 Fed. Reg. 56895 (Dec. 1, 1992). 

If you have any (juestions regarding the enclosed 
comments, please do not hesitate to call me. 

Sincerely, 

6,5:. 

Thomas M. Barba 



Enclosure 


Cominents of Berry Petroleum, Calcasieu Refining Co., 
Huntway Refining Co. and Laketon Refining Co. on 
"Defense Federal Accpiisition Regulation Supplement: 

Joint Ventures" 

57 Fed. Reg. 56895 


Counsel : 


Martin D. Schneiderman 
Thomas M. Barba 
STEPTOE & JOHNSON 
1330 Connecticut Avenue, N.W. 
Washington, D.C. 20036 


January 29, 1993 
DAR case 91-54 
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EXECUTIVE SUMMARY 

These conanents are submitted on behalf of four small 
business refinersi^ in response to DoD's notice and request for 
comments on "Defense Federal Acquisition Regulation Supplement: 
Joint Ventures" ("proposed Rule" or "Rule")r published in the 
Federal Register on December 1, 1992. See 57 fed. Reg. 56895. 
Three of the four small business refiners are members of the 
American Independent Refiners Association. 

Each of the identified companies support what they 
understand to be the clear intent of the proposed Rule. The Rule 
broadens the participation in SDB programs by permitting joint 
ventures between SDB concerns and non-SDB concerns which meet 
certain criteria. The proposed Rule provides a way for all SDB 
concerns to benefit from SDB programs, as well as to allow small 
businesses to participate in a limited manner in those same 
programs. This is consistent with congressional intent to ensure 
full and fair opportunity to all SDBs with regard to government 
business. The proposed Rule also satisfies repeated requests of 
the Congressional leadership in various conference committee 
reports and letters for improved DoD compliance with the goals of 
the Section 1207 program, including broader SDB and small 
business participation. Furthermore, the proposed Rule will 
promote harmony between SDBs, 8(a) concerns, and small 
businesses, each of which compete for set->aside awards. 


The refiners are Berry Petrolexm of Kilgore, Texas, 
Calcasieu Refining Company of La)ce Charles, Huntway Refining 
Company of Wilmington, California, and La)ceton Refining Company 
of Laketon, Indiana. 
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I. THE PROPOSED RULE IS CONSISTENT WITH 

CONGRESSIONAL INTENT TO ENSURE BROAD 
PARTICIPATION BY SDBs IN GOVERNMENT BUSINESS 

When Congress created the Small Disadvantaged Business 
Program in November of 1986 it directed that the program be as 
inclusive as possible for all types of SDBs. Section 1207 of the 
National Defense Authorization Act of 1987, Pub. L. No. 99>661, 
100 Stat. 3816, 3973, instituted a set-aside progreun for small 
disadvantaged business ("SDBs") and established a goal of 
awarding five percent of all DoD contract dollars to SDB 
contractors. See 100 Stat. at 3973; 10 U.S.C. § 2301 (note (a)) 
(Supp. 1992). 

To meet the minority contracting goal. Congress 
instructed the Secretary of Defense to use "his utmost authority, 
resourcefulness, and diligence". 100 Stat. at 3973 (note (e)). 

In addition, Congress specifically authorized the Secretary of 
Defense to "deviate from normal competitive contracting 
procedures . . . when necessary to facilitate the achievement of 
the 5 percent goal. ..." Id. at 3974. See gominercial 
Energies. Inc, v. United States . 20 Cl. Ct. 140, 146 (1990) 
("Congress wanted the Secretary of Defense to use all resources, 
even less than competitive measures, to secure increased minority 
and SBD participation."). Of greater significance. Congress 
instructed DoD to "maximize the number of minority concerns . . . 
participating in the program."). 10 U.S.C. § 2301 (note(e) (4) ) . 
Congress has never placed any limits on the type of SDBs allowed 
to participate in the program — SDB manufacturers and SDB 
dealers are treated the same under the law. Despite these 

OS 


requirements, DoD Itself has limited SDB dealer participation in 
various implementing regulations. 


II. 


THE PROPOSED RULE'S APPARENT INTENT IS TO TREAT 
SDB. JOINT VENTURES AND SDB MANUFACTURERS EQUALLY 


The proposed Rule, much like the SDB statute, does not 
limit access to SDB program benefits based on the type of the SDB 
involved, and is written in a manner which increases SDB oppor> 
tunities for companies participating in those programs. Based on 
its most straightforward interpretation, the Rule's apparent 
intent is to override any restrictions which differentiate one 
type of SDB from another when certain joint ventures are involved 
and at least one of the concerns is an SDB. This conclusion is 
supported by the Rule's terminology and a conference report which 
directed DoD to issue a regulation to broaden participation in 
SDB programs. See House/Senate Conference Report No. 102966, 
Title VIII, at p. 723 (Oct. 1, 1992) [Attachment A]. 

Given Congress' intent to maximize participation in SDB 
programs, it is logical that the proposed Rule purports to treat 
small business manufacturers (which become SDBs when acting as an 
approved joint venture under the Rule) in the same manner as an 
SDB manufacturer. In such cases, the proposed Rule levels the 
playing field by eliminating the DEARS restrictions on SDB 
regular dealer participation^^ when the joint venture criteria 
are satisfied. If this were not the intent of the new proposed 
Rule there would be little if any reason for its promulgation 
because the only significant change from previous regulations 
would be one of permitting an SDB concern — rather than a 


2 / 


See 48 C.F.R. §§ 252.219-7001, 252.219-7002 
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disadvantaged individual ~ to hold the majority o%mership in 
another concern and still meet the requirements for being a SDB 
regular dealer. 

This straightforward interpretation of the Rule 
provides a mechanism for achieving the objectives contained in 
the May 1992 House Armed Services Committee proposal for the FY93 
Defense Appropriation Bill. That proposal would have permitted 
greater SDB dealer participation in one of DoD's major 
procurement programs, the bulk fuels program. See H.R. 5006, 102 
Cong., 2d Sess. § 802 (May 19, 1992) [Attachment B] . 

Specifically, the language in the House committee proposal would 
have permitted a SDB regular dealer to receive preference awards 
when supplying products manufactured by a small business 
manufacturer. The proposed House Committee wording was not 
included in the national defense Authorization Act for fiscal 
Year 1993, but the objectives of the wording were strongly 
supported by the House/Senate conference report which "direct [ed 3 
the Secretary to conduct a prompt review of DOD and prime 
contractor efforts to increase s\ibcontract awards to small 


businesses and small disadvantaged businesses and to propose 


additional strategies to 


rease such awards .") (emphasis 


added) . 

Presumably, the proposed Rule is DoD's response to the 
aforementioned congressional directive. The proposed Rule's 
impact, specifically its ability to help DoD achieve Congress' 
goal of awarding five percent of all DoD contract dollars^^. 


See id. ("The conferees are concerned that subcontract 
awards by DOD prime contractors to small business concerns 
(including small disadvantage businesses) declined 5.3 percent in 
fiscal year 1991 compared to the preceding year."). 


01 




6 


will be significantly reduced \mless the Rule is interpreted to 
allow all properly constituted joint ventures (those with SDB 
regular dealers and small business manufacturers) to bid on SDB 
programs on the same terms as SDB ma nufacturers. The Rule's 
expansion of the SDB base by including joint ventures with small 
businesses is also consistent with congressional intent. See 
supra House/Senate Conference Report at p. 723 (DoD directed to 
review efforts to increase awards to SDBs and to other small 
businesses) 

III. WORDING CHANGES PROPOSED 

The proposed Rule as written does not fully clarify 
that a joint venture entity is considered to be the equivalent of 
a SDB manufacturer insofar as preference awards are concerned. 
This intent should be clarified by changing the last word in 
paragraph 219.001 from "concerns" to "manufacturers". Without 
that word change it is possible that some entities could 
misinterpret the intent of the regulation, and presume that a 
joint venture SDB concern is actually a SDB regular dealer 
concern by virtue of the controlling partner being a SDB dealer; 
consequently, under the existing provisions of 252.219-7001 and 
the proposed provisions of 252.219-7002(c) (1) , the joint venture 
would have to furnish product manufactured by a SDB manufacturer. 
In our view, this would be a serious misinterpretation of the 

See also Letter from Les Aspin, Chairman of the Committee on 
Armed Services to Honorable Dick Cheney, Secretary of DoD (April 
10, 1992) (In referring to the 10% price differential as perhaps 
too high and the fact that non-minorities which control SDBs may 
be benefiting from the price preferences, the Chairman stated: 
"Our intent is to ensure that both small and small disadvantaged 
businesses are afforded equal opportunities to compete.") 
(emphasis added) [Attachment C] . 

Of' 


intent of the regulation. Accordingly, it would be prudent for 
DoD to clarify the language of paragraph 219.001 to avoid any 
such misinterpretation. 

Along the same lines, the wording in the proposed Rule 
would also be improved by changing the language in 252.219- 
7002(c)(2) to the following: **A small disadvantaged business 
joint venture offeror which submits an offer agrees to furnish in 
performing this contract only end items manufactured or produced 
by a small business manufacturer in the United States, its 
territories and possessions, the Commonwealth of Puerto Rico, the 
U.S. Trust Territory of the Pacific Islands, or the District of 
Columbia. Furthermore, the offeror, upon request by the 
Contracting Officer, agrees to submit a signed SDB joint venture 
agreement, as described in paragraph (a)(2) of this clause." A 
similar change ought to be made to the language in 252.219- 
7001(f) (3) . 

IV. OTHER REGULATION CHANGES NEEDED 

13 C.F.R. § 124.109(e) states: "A concern which is 

owned in whole or in part by another business concern and relies 
on the disadvantaged status of that concern to claim 
disadvantaged status is ineligible for 8(a) Program Participation 
and for participation in the Defense Department's Small 
Disadvantaged Business program. ..." This SBA regulation might 
be interpreted to defeat the intent of the proposed Rule, and 
prevent the type of joint ventures contemplated by the proposed 
Rule. This concern could be solved by adding the following 
preface to 13 C.F.R. S 124.109(e): "Except for the case of a 

small disadvantaged business joint venture. ..." 
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Thank you for considering these cosments and please 
feel free to contact the xindersigned if there are any questions. 


Respectfully submitted. 


Margin D. Schneiderman 
Thomas M. Barba 
Steptoe & Johnson 
1330 Connecticut Avenue, 




N.H. 


Washington, D.C. 20036 
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DOD health care system 
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ionals *** qualified to perform utilization review and manag ed 
%re activities, and are licensed and competent in the area of care 
needed by the consumer. 

Such standards should include a requirement that neith^ the 
providers nor any reviewing professional or ^nt have any fjnM- 
^ial incentive in the outcome of the prescribed treatment methodol- 
ogy followed. 

partial hospitalization under CHAMPUS 

The conferees believe it is critical that a wide range of men^ 
health options be available to CHAMPUS tenefic^es. » ^t 
services can be received in the most appropriate and cost-effective 

setting. 

The conferees believe that partial hospitalization is an impor- 
tant benefit to bri^e the transition from inpatient to outpatient 
care in order to ensure that there is no disruption m the continuity 
of care for beneficiaries. The conferees intend to contmue to closely 
monitor the Department of Defense implementation of this pro- 
gram, including the determination of reasonable reimbursement 
rates. 

title VHI— acquisition POLKJy, ACQUISrnON 
MANAGEMENT, AND RELATED MATTERS 

Lecislattve Provisions 

LEGISLATIVE PROVISIONS ADOPTED 
Codification and arnendments to section 1207 (sec. 801) 

The House bill contained a provision (sec. 801) tl^ would 
extend the five percent goal program for the award of DOD con- 
tracts and subcontracts to small disadvantaged busmes^, histan- 
cally Black colleges and universities, and minority ^titutions 
through fiscal year 2000 (section 1207 of the National Defense Au- 
thorization Act for Fiscal Year 1987 (Public Law 99-661)). In ad^- 
tion, this provision of law would be codified as section 2323 of title 

10, United States Code. , ... oi.<\ 

The Senate amendment contained a provision (sec. 814) that 
would extend the program through fiscal year 20M and 
establishment of a process to review claims that the use of SDB set- 
asides has caused an industry category to bear a disproportionate 
share of the progress toward the goal. 

The &nate recedes with a technical amendment 
The conferees agree to consolidate all section 1207-related pro- 
visions into a single section. The additional codified provisions are: 
(1) section 806 of the National Defense Authorization Act for Fi^ 
Years 1988 and 1989 (Public Uw 100-180); and (2) section K2 of 
the National Defense Authorization Act for Fiscal Years 1990 and 
1991 (Public Law 101-189). 

Provisions relating to small businesses and small disadvantaged 
businesses (sec. 802) 

The House biU contained a provision (sec. 802) that would: (1) 
apply the “non-manufacturer rule” to the program established by 
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section 
Year 

fense to issue regulations to ensure prime contractors comply 
existing subcontracting requirements and make auboontm^^ 
plans a factor in the contract award process. «w^aag 

The Senate amendment contains no similar provision. 

The Senate recedes with an amendment. 

The Defense Department has advised the conferees thAf u l. 
dev eloped T 'proP8s«i regulation concerning the non.mamr^'"*^ 
“Howl 


Tjiie. However, ^J^hu delayed issuance ot this rule~at .-ng ^ 
quest of the Small Business Administration, which also intends m 
publish a rule on this subject The conferees direct the Secretatv ^ 
Defense to immediately issue a proposed regulation for conunw 
on the non-manufacturer rule. 




The conferees are concerned that subcontract awards by Don 
prime contractors to small business concerns (including sman ^ 
advantaged businesses) declined 5.3 percent in fiscal vear 1991 com. 
pared to the preceding year. The reflations required by this provii 
sion are intended to ensure that this decline does not become a 
trend and that the Department and its prime contractors enforce 
and comply with existing subcontracting plan requirements. 

The conferees direct the Secretary to conduct a prompt review 
of DOD and prime contractor efforts to increase subcontract 
awards to small businesses and small disadvantaged businesses and 
to propose additional strategies to increase such awards. The re- 
sults of this review should be reported to the Committed on 
Anned Services of the Senate and House of Representatives bv 
April 1. 1993. 

Under current law (section 806 of the National Defense Au- 
thorization Act of Fiscal Years 1988 and 1989 (Public Law 100- 
180)), the Secretary is required to make the administration of sm^ 
business subcontracting plans a factor in the evaluation of the per- 
formance of contracting officials. The conferees direct the S^m- 
tary to take the appropriate steps to ensure that this requirement 
is fully enforced. 



Funding for defense research by historically Black colleges and uni- 
versities and minority institutions (HBCU/MI) (sec. 803) 

The Senate amendment contained a provision (sec. 814) that 
would authorize $15.0 million for the HBCU/MI infrastructure as- 
sistance program established in section 832 of the National Defense 
Authorization Act for Fiscal Year 1991 (Public Law 101-510). 

The House bill contained no similar provision. 

The House recedes. 


Small Business Administration certificate of competency program 
(sec. 804) 

The Senate amendment contained a provision (sec. 811) that 
would modify the Small Business Administration (SBA) certificate 
of competency promm as it affects the defense acquisition process. 
T^e House bill contained no similar provision. 

TTte House recedes with an amendment that would require: (1) 
DOD contract solicitations to advise small businesses of their right 
to request the Small Business Administration to review a contract- 
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Unira Cakodar No. 31 1 

H. R. 5006 

[Report No. 10^4(27] 

To authorize appropriations for year 1993 for militaiy fonctions of 
the Department of Defense, to prescribe militaiy personnel levels for 
fiscal year 1993, and for other purposes. 


IN THE HOUSE OF REPRESENTATIVES 

April 29, 1992 

Mr. Aspix (for hiaiself and Mr. Dickecsox) (both by request) mtroduoed the 
following bill; which was referred to the (^mmittee on Armed Services 

1992 ^ 

Reported with amendments . eommktS tn of the Whcde House 

on the State of the Union, and ordered to be printed 

(Strike oot afl ■fts' the eoMetof dame and inaert the part priatad ia italic] 

[For tot of introduced biU, aee eo|iy of biO as mtroduoed on April 29, 1992) 


102d <X)NGRESS 
2d Session 


A BILL 

To authorize appropriations for fiscal year 1993 for militaiy 
functions of the Department of Defense, to prescribe 
militaiy personnel levels for fiscal year 1993, and for 
other purposes. 

1 Be it enacted ly the Senate and House of Representa- 

2 tives of the United States of America in Congress assembled, 
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1 in lieu thereof **and may not be paid a bonus under this 

2 section unless the skill associated with the position the mem- 

3 ber is projected to occupy is a skiU in which the member 

4 successfully served while on active duty and attained a level 

5 of qualification commensurate with the member’s grade and 

6 years of service.”. 

7 TITLE Vm-^ACQUISmON POUCY, ACQUI- 

8 SITJON MANAGEMENT, AND RELATED 

9 MATTERS 

10 Subtitle A— Acquisition Assistance Programs 

1 1 SEC. 801. CODIFICATION OF SECTION 1207. 

12 (a) Codification.— ( 1) Chapter 137 of title 10, 

13 United States Code, is amended by inserting after section 

14 2322 a new section 2323 cemsisting of— 

15 (A) a heading as follows: 

16 **§2323. Contract goal for minorities**; 
and 

(B) a text consisting of the text of section 1207 
of the National D^ense Authorization Act for Fiscal 
Year 1987 (Public Law 99—661), revised — 

(i) by replacing **each of fiscal years 1987, 
1988, 1989, 1990, 1991, 1992, and 1993” in sub- 
section (a)(1) with **each of fiscal years 1987 
through 2000”; 


17 

18 

19 

20 
21 
22 

23 

24 
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1 (ii) by replacing **eack of fiscal years 1987, 

2 1988, 1989, 1990, 1991, 1992, and 1993.*' in 

3 subsection (h) %oith “each of fiscal years 1987 

4 through 2000.**; and 

5 (Hi) by replacing **of title 10, United States 

6 Code,** in subsection (e)(2) with **of this title**. 

7 (2) The table of sections at the beginning of such chap- 

8 ter is amended by inserting after the item relating to section 

9 2322 the following new item: 

** 2323 . Ccm/nie^ poai/or mtnorihet/’. 

10 (b) CONFORmNG REPEAL.—Section 1207 of the Na- 

ll tional Defense Authorization Act for Fiscal Year 1987 (Pub- 
2 lie Law 99-661; 100 Stat. 3973) is repealed. 

13 SEC. 802 . PROVISIONS RELATING TO SMALL DIS- 

14 ADVANTAGED BUSINESSES AND SMALL BVSI- 

15 NESSES. 


16 

V 


(a) Nonmanufacturino Rule and Subcontracting 


.17 Plan Requirements. — Section 2323 of title 10, United 
18 States Code, as inserted by section 801, is amended — 
vl9 (1) by redesignating subsection (h) as subsection 

20 (k); and 

21 (2) by inserting after subsection (g) the following 
new subsections: 

''(h) Rule Relating to Nonmanufacturers. — (i) 
An otherwise responsible business concern that is in compli- 
ance with the requirements of paragraph (2) shall not be 

•RR 600SBB 
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13 
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denied the opportunity to submit and have considered its 
offer for a procurement contract for the supply of a product 
to he awarded under the program provided for by this sec- 
tion soldy because such concern is other than the actual 
manufacturer or processor of the product to be supplied 
under the contract. 

**(2) To be in compliance with the requirements re- 
ferred to in paragraph (1), such a business concern shall — 
'*(A) be primarily engaged in the wholesale or 
retail trade; 

“(B) be a small business concern under the nu- 
merical size standard for the Standard Industrial 
Classification Code assigned to the contract solicita- 
tion on which the offer is being made; 

“(C) be a regular dealer, as defined pursuant to 
section 1(a) of the Act of June 30, 1936 (41 U.S.C 
35(a)) (populaiiy referred to as the Walsh-Healey 
Act), in the product to be offered the Department of 
Defense; and 

“(D) represent that it will supply the product of 
a domestic small business manufacturer or processor, 
unless a waiver of such requirement is granted — 

**(i) by the Secretary of Defense, after re- 
viewing a determination by the contracting offi- 
cer that no small business manufacturer or proc- 
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1 

2 

3 

4 

5 

6 

7 

8 
9 

10 


essor can reasonably be expected to offer a prod- 
vat meeting the specifications (including period 
for performance) required of an offeror by the so- 
licitation; or 

**(ii) by the Secretary of Defense for a prod- 
uct (or class of products), after determining that 
no small business manufacturer or processor is 
available to participate in the Federal procure- 
ment market. 

**(i) Subcontracting Plan.— T he Secretary of De- 



fense shall 


prescribe regidations to ensure that potential 


contractors submitting sealed bids or competitive proposals 



13 to the Department of Defense for procurement contracts to 

14 be awarded under the program provided for by this section 

15 are complying with applicable subcontracting plan require- 

16 ments of section 8(d) of the Small Business Act (15 U.S.C. 

17 637(d)). 

18 **(j) Evaluation of Contracting Officers. — The 

19 administration by a contracting officer of the regulations 

20 prescribed under subsection (i) shall be a factor in the eval- 

2 1 uation of the performance of the contracting officer. 

22 (b) Additional Evaluation Factor for Soucita- 

23 TIONS. — Section 2305(a) of title 10, United States Code, is 

24 amended by adding at the end the following new paragraph- 
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“(4) With respect to a sealed hid or competitive pro- 
posal for which the bidder or offeror is required to negotiate 
or submit a subcontracting plan under section 8(d) of the 
SmaU Business Act (15 U.8.C. 637(d)), the subcontracting 
plan shall be a significant factor in evaluating the bid or 
proposal and shall be included in the statement required 
pursuant to paragraph (2)(A).*\ 

SBC. 803. CLARIFICATION OF CALCULATION OF CONTRACT 
GOAL 

Section 2323 of title 10, United States Code, as in- 
serted by section 801 and arnended by section 802, is further 
amended — 

(1) by redesignating subsection (k) as subsection 
(1); and 

(2) by inserting after subsection (j) the following 
new subsection: 

*'(k) Calculation of Contract Goal.— F or pur- 
poses of calculating the goal of subsection (a), the total com- 
bined amount obligated for contracts and subcontracts en- 
tered into with the entities described in subparagraphs (A) 
through (C) of subsection(a)(l) shall be construed as being 
the aggregate of the amounts of — 

“(1) aU prime contracts entered into by the De- 
partment of Defense with such entities; and 
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Appar#nt:lyf somo arlthin DOf)'ik *Cfivlsit»lon COBBBttllifiy 
want to axtenO tho currant OPARS daviatlon and awold 
puDlithing tha proposal ra^acdlno ooo laplamantation ef tha 
nennanufaecurer rule* No would urpe that aation an DASl Cat# 
91*055 ba coaplacad and taa proposal be publish^ for public 
coaBtant as soon as postibla. Panding racaipt and analysis 
or puoilc_coansncs on the preposalr action to entand the 
currant OPAPS deviation should ba suspandad. 

^ Oapartnantal represantstivas fraquantly axpress tha 
hearings and in other forums that Congrsss 
should avoid anaccing legislaclen that OOD rlaws as 
"CongrssBlonal micreniaiiogamant of the acquisition process*. 
Rac.her* such details should bs left to the regulatory 
process. Tn our expsrianee Congressional action generally 
ems aftar no othar tiaaly alternative appears available to 

changa to the procurement system which 
wi.ll benefit of the public. 

Thank you for your attention to this request. X know 
improve the buainese development potential 
of DOD t Section 1207 Program for the maxiaw nui^er ef 
small business concerns owned and eentrollsd by socially and 
econonioally disadvantaged individuals. 



Robert W. Xastsdn, Jr. 
Ranking Minority Member 


Sincerely^ 


Sale Bumpers 
Chairman 
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LAS ENERGY CORPORATION 

L«k*v1ew Offic* Park 
loss SoiUTi Samoran Blvd. 

Suite 1027 . BWq. f2 
Winter Park, RoriOa 32702 


Fla. (407) e78i>2600 
F4x No. (407) 673-300B 
NJ (201)044.1300 
FaxNo (201)044*9703 
Telex 645577 


January 29, 1993 


Fax Ko. (703) 697-9845 

The Defence Acquiaition Regulations Council 
ATTN: IMD 3D 139, OUSD(A) 

3062 Defense Pentagon, 

Uaahington D.C. 20301-3062 


RE: DAR Case 91-54 

Federal Register Notice concerning "Joint Venture" 
Agreenents complying with BDB requirements. 


To Whom it may concern: 



Reference is made to our response dated December 29, 
(copy attached) conveying our support for the subject 
Venture" agreements. 


1992 

"Joint 


It has recently been brought to my attention that a 
contradicting 8BA rule exists in the form of 13 CFR 
124.109(e) which in effect etatea in part, that business 
concerns owned in whole or part by another Is ineligible for 
participation in the Small Disadvantaged Business Program. 

Accordingly, our referenced response is being adjusted to 
incorporate a request for this rule to be eliminated or 
amended to recognise the legitimacy of "Joint Venture#" 
proposed by DAR case 91-54. 


Sincerely yours. 





LAS/sg 

lOOqb 
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LAS ENERGY CORPORATION 

Lakevltw OfllM Park 
1036 South Sameran Blvd. 

Suita 1027 • Bldg. #2 
Winter Park, Ptorlds 32702 




Fla. (4071 678-2600 
Pax No. (407) 678-3099 
N4 (201)944-1300 
Fax -No. (201) 944-9703 
Telex 649577 


Ototmber 29, 1992 


Fax No. (703) 697-9845 

The Dcfcnoe Aoqulsitioh Repjletione Council 
ATTN: IMD 3D 139, OU8D(A> 

3062 Defense Pentegon, 

Uashington D.C. 20301*3062 

RE: DAR Case 91-54 

Federal Register Notloe oonoerning "Joint Venture" 
Agreements oonplying with SDB requirements. 

To Whom it may oonocrn; 



LAB Energy Corporation is a former (having graduated in 
September 1992) 8.B.A. 8(a) oonoern active in the oil 
industry. LAS Energy also satisfies the definition of a 
S.D.B. oonoern, and in fact has attained D.O.D. contracts 
under this letter status in 1989/90, until Defense Fuel 
Supply Center (DFSC) adopted provisions under the 
non-manufacturer rule, by way of a deviation to the 
regulation, to nullify true SDB participation. 


LAS Energy fully supports the proposed rule changes 
contained in the Federal Register - 56895, December 1, 1992, 
but would also like to use this opportunity to appeal tp the 
DAR Counoil and 0.0. D. to repeal the existing D.0.D/D.F.8.C 
deviations that would inhibit the establishment of supply 
relationships with small businesses and/or joint ventures, 
in the format being proposed, for S.D.B'e who may have 
aspirations to participate in the D.F.8.C - Bulk Fuels 
Program. 

Many thanks for providing me the opportunity to submit 
comments on the proposed changes. 

Sincerely 



Leo A. Bull 
President 
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Defense Acquisition Regulations Council 
ATTN; IMD 3D139, OUSD(A) 

3062 Defense Pentagon 
Washington, D.C. 20301-3062 


Re: DAR Case 91-54; Proposed Amendment to 

Defense FAR Supplement Parts 219 and 252 - 
Joint Ventures 



Dear Sirs: 


on behalf of Pride Refining, Inc. (»'Pride'») , a small 
business refiner, we hereby submit these comments to the 
proposed rule concerning joint ventures involving small 
disadvantaged business concerns ("SDBs") and 
nondisadvantaged small concerns. Pride supports the 
proposal subject to clarification as set forth herein. 


In enacting the SDB program, Congress directed the 
Defense Department to "maximiae the number of minority small 
business concerns . . . participating in the program." 
Section 1207(e)(4) of the National Defense Authorization Act 
of 1987. Congrass also directed the Defense Department to 
minimize the impact of the program on non-SDB small businsss 
concerns. Section 806(b)(7) of the National Defense 
Authorization Act of 1988. The proposed rule seeks to 
comply with these Congressional mandates by allowing SDBs to 
obtain contracts using the SDB price advantage in joint 
ventures but only if the participant in the joint venture is 
a small business. 



We can conceive of possible joint ventures for non-SDB 
small refiners like ourselves which may occur under the 
proposed rule, including combinations with SDB refiners and 
SDB dealers. The proposed rule, however, is unclear as to 
how a joint venture involving an SDB dealer would be 
classified. The appropriate approach would be to consider 


01/?9'83 17:01 


0202 508 4321 


REID AND PRIEST 


003 


Bbio & PniBST 



- 2 - 


venture as a manufacturer, ao that SDB dealers 
more numerous than SDB refiners can hAv* * * 

opportunity to partleipot. in tho MB ^i. wfSid 

Of s5b oo»p.nie. “.S 3S^.m‘f?SS"?l,e 
program and also enable the DOD to meet or exceed it« s 

recommend*thia 

Clarification of the proposed rule. 


Respectfully submitted, 






Shard J. Leldl 
Counsel for 
Pride Refining, Inc. 




Congcti$^f( of f(t fHniteb fttsteo 

naiE(^fngton» B.C. 20515 


January 29, 1993 

HAND DELIVERED 
Mrs. Alyce Sullivan 

The Defense Acquisition Regulations Council 

Attn: IMD 3D139 

OUSD(A) 

3062 Defense Pentagon 
Washington D.C. 20301-3062 

Re: DAR Case 91-54 

Dear Mrs. Sullivan: 

The following are our comments regarding the proposed rule 
issued by your office on December 1, 1992. regarding small 
disadvantaged business (SDB) joint ventures to provide fuel under 
the Department of Defense (DoD) Section 1207 Bulk Fuel Program. 

We support the efforts to encourage SDB participation in the 
bulk fuel program and we urge you to complete the rulemaking as 
soon as possible. 

To meet DoD's goal to award 5% of its contract dollars to 
SDB concerns, DoD offers evaluation preferences to SDB concerns 
in competitive procurements. In general, where an SDB concern is 
a "regular dealer" (not a manufacturer) it may offer the product 
of a small business manufacturer and still receive the evaluation 
preference. This practice should be continued and applied 
uniformly to all procurements involving SDB concerns and SDB 
joint ventures . 

However, the Defense Fuel Supply Center (DFSC) currently 
conducts its Bulk Fuel Supply Program under a Class Deviation to 
the DFARS (DAR case 92-919-01). Under this Deviation, DFSC 
denies the DoD evaluation preference to any SDB conceim which 
offers petroleum products manufactured by a small — as opposed 
to small and disadvantaged — business concern. This deviation 
is not mentioned in the current rulemaking. It should be 
specifically referenced and terminated as part of the Final Rule. 
In addition, the Final Rule should state that a SDB joint venture 
may furnish end items manufactured and produced by the small 
business entity within the joint venture. 




Mrs. Alyce Sullivan 

• January 29, 1993 
PAGE 2 


The new DFARS definition of SDB concerns, including joint 
ventures, includes all "Indian tribes." While we understand you 
intend to include Alaska Natives and Alaska Native Corporations 
under this category, in order to eliminate My confusion the 
current language "Indian tribes" should be modified to comply 
with the Small Business Administration regulations which read: 
"Indian tribes, including Alaska Native Corporations" ( See 13 
C.F.R. S 124.112). 

With the changes noted above, we believe the Section 1207 
Program will be implemented as intended. The full participation 
of SDB joint ventures as SDB conceims, including the evaluation 
preference, will ensure that real strides are made in assisting 
these firms and that, to the extent practicable, DoD maximizes 
the niimber of SDB concerns participating in the Program. We urge 
you to promulgate the Final Rule within 30 days . 
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Defense Acquisition Regulations Council 
ATTN: IMD3D139,OUSD(A) 

3062 Defense Pentagon 
Washington. D.C. 20301-3062 


RE: DAR case 91-54 Comments of the Navajo Nation on ''Defense 

Federal Acquisition Regulations Supplement: Joint Ventures" 57 

Fed. Reg. 56895 


The proposed amendments 48 C.F.R. Parts 219 and 252 have been brought to the attention 
of the Navajo Nation. The Navajo Nation is in the process of studying the possibility of 
participation in the Bulk Fuels Program either through acquisition of a refine^ or through 
establishment of a dealership. Thereftae, the Navajo Nadon is particularly interested in this rule 
moking. Since the rule making has just come to our attention and because of the short time period 
for responding, we are not prepared to respond in detail to the regulations, but we are able to 
submit the following summary comments. 


The Navajo Nation supports the intent of this rule to broaden participation in the Small 
Disadvantaged Business ($DB) programs by permitting joint ventures between SDB dealer 
concerns and non-SDB manufacturer concerns. This would, we understand, authorize a SDB 
concern to participate in the program as a dealer so long as there is a joint venture between the SDB 
dealer concern and a non-SDB manufacturer concern, The Navajo Nation supports the principles 
of preferential treatment for SDB concerns and submits that SDB dealer concerns shodd be able to 
receive the same preferential treatment as SDB concerns who are manufacturers. The Navajo 
Nadon would prefer that equal treatment be afforded for all SDB concerns whether they are a 
dealer or a manufacturer and that the SDB concerns have preference over the non*SDB concerns. 
We also see no reason why a SDB concern which is a dealer would be required to joint venture 
with only a small business concern. The Navajo Nation firmly believes that it should be able to 
participate in the program as a SDB dealer concern while having a joint venture with a major 
manufacturer. The Navajo Nation also firmly believes that aU SDB conoems should have 
preference over non-SDB concerns, whether participating as a dealer or a manufacturer. 


We are pleased to submit diese summapr comments on behalf of die Navajo Nation. Please 
contact me if you need any additional information or clarification. 

Sincerely. 



Rodger J. Boyd, Executive Director 
Division of E^omic Development 


DIVISION OF ECONOMIC DEVELOPMENT 

OFFICE BOX M3 • WINDOW ROCK. NAV4JO NATION (ARtSONA) • (Ml) ETl-eM* • MX; (60a) ari.TSSl 
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SUBJECT; UFIBS; Joint Vonturea 


JO: DtiooRO Aequtaition B«|ul»tio» Council 

ATTS: IMD 3Ul3d, OUSD(A) 

3062 Dofonsft FontAgon 
S*ihinfton, DC 20301-3062 

IJ; J5L r thr»«»4iii< o« »>» »«» 

The following ipecifics are pnovided; 

». Tb. jfopoied ioint vebtur. rul. oould b«. » 

aie-?S?o. 1brd.!l?Jt;.f!5bu»*«ly t“tJ. bulk 

ciauae . •ither aa’iufaeture product or obtain product fro® 

M,ulMf « StB 0(<««b t« tUbM «nul4«ur. p p„«„t) . th. 

„ m ftrtb ,?“u! p;«.‘«^ •'• 

pu*pb»« «< ■?*/* !?'}! Ik, bulk futli Mbktt tnd Ibtu kvoid oP«»tU< 

»«tu«i p.rbi=tp«t. lb u. s«ii 

-ri: i: 
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Jylaary dattige would be to eyiating SBB manufaoturera. , x 

(Ull bualMti r.<int«ef t» th. d.t.l«.«t .1 ..t.bll«M m. — , „j 

i«o h... .truMUd to oenulp. Uclllti... toulty o.plt»l. ».ki»| c.pit.i^ mo 

^:duot«.k.s 

jM.lbUlty «’it* trto™ lotnt V.btur.o with »B dooltrt, *lob oould 
negatively impact aatabliahed 8DB manufaeturera. 

b. It appears that this proposed rule would *‘r*eVle!lM*(P L 

the definition of an economically disadvantaged business (#290,000 maximum net 
worth) . 
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SUBJSCTt D?ARS; Joint vonturoB 


c. Tho Poderol Reglotor ttatoB that tho propoBOd rulo 
•xlBtlns SBA policy on 8(a) joint vanturoa aot forth at 13 CFR 124.321, 
•neloBOd, but in actuality «any of tha kay alaaanta of tha 8Bk policy ara 

ftiaaingt 


(1) Tha ptbpoaad rula atataa that tha pufpoaa of tha joint vantura ia 
alttply to par form a apaoifie contract; no written agraaaiant la ra^irad unlaaa 
racuaatad. An 8(a) joint vantura Buat hava a praapprovad, apaoifie pw^aa, 
which la aat forth in tha raquirad, written joint vantura agraamant. Tha rule 
ahould includa thia provialon. 


(2) Tha propoaad rula doaa not require a provialon providing for tha 
aatabllahmant of a apacial bank account in tha nana of tha joint vantura, 
which, in the 8(a) Joint venture, ia uaad for paying tha C0“»anagers and all 
axpansea incurred under tho joint vantura contract. 


(3) The propoaad rula does not require approval by anyone in advance 
of contract award. The OSD Small Bualnaaa Office ahould be required to 
coordinate with tha SBA to determine who will approve tha agraamant prior to 
award (DoD or SSA) . The SBA joint vantura offeror ahould be required to 
aubmit a copy of the approved agra«»ent with ita offer. 



(4) The propoaad rula doaa not require the designation of a project 
manager from tha SDB firm; it simply etataa that the management and daily 
business operations will be controlled by the SDB. 


(5) The proposed rula does not require tha quarterly submission to 
tho SBA of financial statements showing cumulative contract receipts and 
expenditures (including salaries of tha joint venture's principals). 

(6) The proposed rule does not require submxaaion of a pro jact*“Ond 
profit and loss statement at contract eomplatlon, including a etatemant of 
final profit distribution. 

(7) Thera is no proposed Obligation of Performance required under the 
proposed rula. 

(8) incluolon of tha 8(a) joint vantura proeeduraa that have bean 
omitted from tha proposed SDB joint venture rula provides for a much better 
defined joint vantura that has bean aubjactad to tha scrutiny of tha SBA or 
OSD small buainasB office. Tha propoaad rula does not state that tha SBA 
shall have tha right to inspect tha records of tha joint vantura (without 
notice at any time deemed nacesaary). Tha ready availability of accounting 
records, administrative records, quarterly financial documents, and bank 
records to not only tha SBA but alao to tha contracting offloar would assist 
him/her in tha difficult contract adminstratlon effort eoaociatad with tha 
venture. 
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SUBJECT; BFAES; Joint Vtntur*® 


(6) Th« prepofod nult «hould cU^rly n*qulr® at Iftnat 61 p*neent of 
th* ventuptt’ not pnofiti to oecrut to tbt tooiolly and ooonowioallx 
dllodvAntft|od indlviduolt. 

d. Coit neeountini’in « Joint vontupt could bt vory difficult ond cubjoct 
to obttoo flneo roflnopioi pnodueo o ronjc of ppodueto and only part of thalP 
ppoduets can bo uood to aatlofy ailitapy poquipoaont* . . It ia difficult to 
allocate ootti to any one particulap ppoduot; tbepefope, pploea ape baaed on 
aapket pplcea, net eoata. 

e. The appeals ppoeeaa ia not clean. Thepe ia no appeals ppoceta 
apeelfied if the eontPaetlnl officop deeidea the joint venture doea net aeet 
the cpitepia. It is not clear whether this conatltutea a proteat cencepnlnl 
the SDB representation or a responsibility issue. Ineludind all of the B(a) 
joint venture requireaents in the rule could resolve this problea, provided 
boD and the SBA delineate all the peaponsibilltiea. 

f. If there are |uldelines established by the SBA for Oovernaent 
contraetins offices to follow, the adainiatration of this prograa aay fall 
onto these Oovernaent offices. If ao, it appears that the adalnistration of a 
profraa of this aagnitude will require additional trained adalnlatrators. 

|. Besponse tiaes froa the SBA are slow. If the SBA intends to 
preapprove saall buainess/aaali disadvantaged business Joint ventures, this 
and any other additional responsibilities and requireaents will further affect 
award and adalnistration tiaes, and could require corresponding changes in our 
directives and regulations. We believe these changes could cause a aajor 
aanpower iapact on this Center. 

h. If audits are required to enforce the provision that the majority of 
the joint venture’s earnings accrue to the socially and economically 
disadvantaged individuals in the SbB concern, the responsibility for such 
audits will further encumber any Sovernaent agency assigned this 
responBlblllty . 

2. Point of contact at the Defense Fuel Supply Center is Cherl Bohaan, 

{703} 274-8500. 
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L. H. CXBPEmB 
Captain, SC, USB 
Director, Contracting 
and Production 
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February 2 , 1993 


Mrs. Alyce Sullivan 

Defense Acquisition Regulations Council 
ATTN: IMD3D139 
OUSD (A) 

3062 Defense Pentagon 
Washington> DC 20301-3062 

Dear Mrs. Sullivan: 

The Aerospace Indxistries Association (AIA) appreciates the opportunity to 
comment on DAR Case 91-54: DFAR Supplement; Joint Ventures. The AIA is the 
trade association that represents the nation's manufacturers of conunerdal, military 
and business aircraft, helicopters, airaaft engines, missiles, spacecraft, and related 
components and equipment. 

The first area of AIA concern is the term "joint venture." In 252.219-7000 (2) 
the amendment offers the definition of a "small disadvantaged business joint venture" 
as a "business arrangement". Nowhere within this proposed amendment does it state 
that a joint venture is also a legal entity with rights and responsibilities within itself. 

Joint venture: a legal entity in the nature of a partnership engaged in the joint 

prosecution of a particular transaction for mutual profit Unlike a partnership, 

a joint venture does not entail a continuing relationship among the parties. 
A joint venture is treated like a partnership for federal income tax purposes. 

Black's Law Dictionary 


Mutually exclusive language: 

Solicitation Provision and Contract Qause 252.219-7000 (2) (iii) states that "The 
management and daily bvisiness operations are controlled by ^e SDB concerns 
in the venture." This rule is followed by 252.219-7000 (2) (iv) (A) wherein it 
states that a signed agreement must contain provisions which "designate die 
parties to the joint ventiu*e as co-managers". Webster defines the prefix "co" 
as meaning "in or in the same degree". Those provisions may not be readily 
accepted by small business. 


Aerospace Industries Association of America, Inc. 

1250 Eye Street. N.W.. Washingtor,. DC. 20005 (202) 371-8400 



Mrs. Alyce Sullivan 
February 2 , 1993 
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Di vision of labor: 

Section 252.219-7000 (2) (iv) E) that all accounting and other administrative 
records relating to the joint venture shall be maintained by an SDB concern, 'nus 
requirement could cause the responsible officer in the SDB firm to be personally more 
at risk or liable than the small business joint venture team member in a case of an 
alleged defective pricing, non-performance, tax, or other liability issues. 

The second area of concern is the section on Paperwork Reduction Act. This 
section states that the proposed rule does not impose any reporting or recordkeeping 
requirements which require OMB approval. We do not know how much additional 
recordkeeping is involved, but we believe it will be significant. Contractors must 
maintain copies of the joint venture agreements. Recordkeeping is required to 
determine that the majority of the venture's earning accrue directly to the socially and 
economically disadvantaged individuals in the SDB concerns. Additionally, the SDB 
is required to maintain all accounting and other administrative records relating to the 
joint venture. 

In conclusion, AIA believes that to enhance the intent of the supplement to 
assist SDBs, it should be stated: 1) that joint ventures defined in the supplement can 
be recognized by large contractors for SDB subcontracting and they can take credit 
toward their SDB goals for any subcontracting commitments made to the joint 
venture; 2) that Historically Black Colleges and Minority Institutions should be 
included in the SDB definition for joint ventures; 3) that joint ventures can participate 
as proteges in the mentor-protege program; and 4) that SDB joint venturing as 
defined by this supplement is allowed with other than smalT businesses, to include 
large business. 

Again, AIA wishes to thank you for the opportunity to express its opinions on 
DAR Case 91-54. 

Sincerely, 


William J. Lewandowski 
Assistant Vice President, 
Operations 
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